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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GIRALD C, m?m
ATTORNEY GKRERAL
Hon. George H. Sheppard
Gomptroller of Publis Acoounts

State of Texas
Austin, Texas

Dear Sir:

Opinion No, 0=-5649
Re: Under the

receipt of the fcollowing
inquent tax oontraotors.

b—dohool distriot riled suit for
dus on certain property and made the
The Stete filed answer and

d s0ld on the first Tuesday in August,

hool distrioct bought the vrorerty in to de

held in truat for all taxing units, The two-year perliod

for redemption expired in August 1943, By overaight the

authorities faliled to get out writ of possesslion within

the twenty days as provided in Sec. 12 of Art. 7345b of
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"Is there eny necessity for issuing a writ of
" possession after the twenty dasys expires; if so, what
is the procedure, and if the writ cennot now be 1ssued,
vhat 1s the procedure?"

In ansver to your first question, we advise as
follovs:

Section 12 of Article 7345b, Vernon's Revised
Civil Statutes of Texss, provides:

"In 811 suits heretofore or hereafter filed, to
collect delinquent taxes ageinst property, judgment in
seld suit shall provide for issuance of writ of posses-
sion within twenty (20) days after the period of redemp-
tion shall have expired to the purchaser at foreclosure
sale or his assigns: . . ."

i This seid provision of statutory law was enacted
by the U5th Legislature in 1937, and became effective from
and agger its pessage., (3ee Acts 1327, 45th Leg., p. 1u49k-a,
ch. 5

Sg8id provision is now in full force and effect.

Insomuch as the said Section 12 of Article T245b
specifically directs thst the "judgment in ssid suit shall
rovide for the 1ssuance of writ of possession within twenty
fEO) days after the period of redemption shall have expired
to the purchaser at foreclosure sale or his assigns, " we
asaume that the trisl courts follow this statutory behest
and incorporate such e provision in the judgment of fore-
closure. Then, with such s provision in the judgment, it 1is
necessary, in order that the full terms of the judgment be
obeyed, that the writ of possession shall issue as commanded
by the trial court. The fact that the purchaser was one of
the taxing units would in no wey change the terms of the stat-
ute referred to. There is no provision in said statute pro-
viding that the writ of possession shall not issue in the
event the purchaser shall be one of the taxing units concerned
in the suit for delinquent taxes, The statute refers with
equal force to all or any who may become purchasers of the
property at the foreclosure sale.
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In answer to your second question, we adviae:

As heretofore stated by us, the terms of the
Judgnent should follow the statutory requirements as to
the contents of sane., V¥e must assume that the Judgment
referred to does follow the requirements of the statute
relating thereto, and therefore calls for the issuance of
a writ of possession within twenty (20) days after the
period of redemption expires, But yovur request for opinion
does not disclose any facts whioch make now necessary the
i{ssuance of a writ of posseasion, Such a writ is in the
pature of & writ of assistance, issued by the courts in
ajd of and in enforoement of the oourt's jJjurisdiotion and
the funoction thereof is t0 render effective the court'sa
Juégment, In a tax foreclosure suit, it serves to ousat
the former owner who was the defendsnt in the tax foreolosure
suit, from possession of the real property in sontroversy,
and to put the purochgser at the tax foreclosure sale in
possession of the land bought by him at the tax foreoclosure
sale. Unless the possession ¢f the land in queation i»s
refused to be surrendered to the purchaser thereof, by the
former ownel of the land, we see no need for a writ of
possession to issue, If such situation does obtain, we
sugsest that you take tie matter up with the court vwhioh
rendered the foreclosure judgment,

We do not delleve that the failure to 1ssue the
writ of posseasion within the period eauthorized by the
statute and the Judgment of the ecurt, heretofore mentioned
by us, would in anyway de fatal to the title aoquired dy
the purcheaser at the tax foreclosure sale of the property
in question.

We are aware that when a deores swarding title and
possession of land is awerded in a chancery oourt, that the
deoree itself does not operate to divest title, but that the
divestitape 1s complete when the party entitled to the land
is put in possession thereof, (See Texas-Mexiocan Ry, Co, V.
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cashill, cited supra) But under the blending of law and
equity characteristic of our Texas system of jurisprudence,
this doctrine would not obtein. Under our tax foreclosure
rocedure, as spplied to the collection of taxes against
real estate, the sult to foreclose the constitutionsl lien
for taxes 1s primerily one in rem. (See Ball v. Carroll,
92 3. W. 1023, error refused) It has long been established
that & personal judgment egainst the delinquent texpayer 1s
not 8 necessary condition precedent to the foreclosure of
the tex lien on the land. (See Slaughter v. City of Dallas,
103 3. W. 218) _

Moreover, Article 7328, Vernon's Revised Civil
gtatutes of Texas, provides:

". . . The sheriff, in behealf of the State, shall
execute a deed CONVEYING TITLE to ssid property when
301d and peid for."

And it is provided in Apticle 7330, Vernon's
Revised Civil Statutes, as follows:

"In all csses in which lands have been sold, or
may be sold, for defsult in the payment of taxes, the
sheriff selling the same, or any of his successors in
‘office, shall meke & deed or deeds to the purchaser or
to sny other person to whom the purchaser may direct the
deed to ve made, and any such deed shall be held in any
court of law or equity in this State to vest good angd
perfect title in the purchesser thereof, subject to be
impesched only for actual fraud.”

As to the quality of title which passes to & pur-
chaser o land at a tax foreclosure sale, it is sclear that as
against 8ll psrtiex who had an interest in the land, and who
were made parties to the tax foreclosure sult, a fee simple
estate passes to the purchesser free from sny lien for taxes
for the taxing years prior to thst for which the foreclosure
- was had, existing in favor of any end all texing units which
vere impleaded in or were perties to the sult in question,
unless such tax lien was reserved in the judgment of fore-
closure., (See State Mortgsge Co., v. State, 9 S. W, (2d4) 271,
17 3. W. {(2d4) 801; State v, Liles, 212 3. W. 517, Ivey v.
Teichman, 201 S. W. 695, error dismissed; City of Houston
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v, Bartlett, 29 Civ, App 27). We regard the judgment as
eonolusive against ell parties to the suit who were served
with process, (See Ball v, Oarrington, 92 S. W, 1023).

And in Orr ve . 7allsce, 285 S, W, 0650, it was held that the
existonce of thess thlngl. 1.6., (8) judgment for taxes,
{v) foreclesurs of tax lien, and (o) proper ceed from
sheriff, constituted a valid title to the land in question.

78 are therefore of the opinion that altho
the writ of possession was not issued which should have
§ssued in acoordance with the statutes and the judgment of
the oourt, the taz unit which purchased the land at the
tax foreclosure salse took & fec sinple title to the land
as against 2l1] who were parties tu the sult.

In edéition to our former observations
converning the is:uance of @ writ of possession, we would
further point out that in cace eny person (whether the
former owner, one in privity with the former ovner, or a
stranger to the tax foreclosure suit) asserts sdvaerse
possession or olaim to the land im question ac against
the purclicser et the tux foreclosure ssle, sald purchaser
can alsc assert his rights derlved from the sald purochase
at the tax foreclosure sule, by way of an aection of
foroitle detaliner, or foroible entry &nd &eteiner, or
trespass to try titlo, &s need be, 2nd as the racts may
warrent, esad would thus heve available & writ of possession
sgainst sny wrerngful clalmant to salé land or the
possession thereof,

Yours very truly,

gé P, Blackburn
Assistant



