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Honorable Dan VW, Jackson
District Attorney
Houston, Texdis

ATTNTION: ¥r, Conrad :. Landram
: Asaintant Diatriet Attornay

pear 8ir:

we are in receipt OR yo

lpAter of September 27,
1943, the pertinent per

guote below, in whioch

138 Chhpter 10, Title 122, De=-
linquert saxan, CPvil) Statutes Annotated:

pnys onthe /srrorneovs assessment, In the

instanti \gare] tht erroneous desoription is Lot 18,

~ South Houeton, which he d1d not own,
inntead of ot 18, Blook 160 South Houston, whieh
he 414 own., The toxpayar olaims thaot he haa celled
this error to the attention of the office of the
agragsor but that the proparty geta back on the
rolls undar the erroneous dasoription and ths taxe .
rayer inadvertesatly faniled to nots the erronsous
dasoription in the 1lint prepared by the offlce of
the Asgessor for his signature}; but we cannot -
assume for the purposas of this opinion that thio
fact haa been aatablished.
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"2, 1Is such rayment a disocharge of the tnxes on
the property actunlly oenaed by the taxpayer? Are the
taxes delinquent on the propsrty aotuslly owned by the
taxpayer notwithstanding this payaent? o ' S

i "3. If such payment discharges the taxas, must
this be plead dafensivaly in a tax forsolosure sul$
ia 2 distriot oourt, not having yet bsen filed, or may
the Comclissionere' Court eorreot tha 'rolls so as to
show that the taxes have been paid? This question -
3 involves the proper prooedure vhore taxes appesring

on the .dclinquont roll ns delinguent have in fact
been paid,." : ¥ C ‘

The answser %o your question involves the oconstruction
of Articls 7338, Ch, 10, Title 122, Nelinghent Taxes, V.C.S.,
Ann, For convenienoco we.yuote this statute insofar as relevant
$o this opinion, as follows: e T A

"Real estuts which may have beén rendersd for taxes
and paid under srroneous description given in aasessment
rolls, or lands that asy have bean duly assessed and taxes e

pald on ons assesament, or lands whioh may hsve been ascessed ,23' W q

and taxes pald thereon in a county other than the oae in°
whioh thoy are located, or lands which may have been sold

~ %0 the State and upon which taxes have béen paid and through
error not oredited in the nsgessment rolls, shall not be
desmed subjeot to the provisions of this chapter,"

The xzain questicn is whether or not 4in view of this
artiole of the statutes the taxpayer under the oilrcumstanoss
cutlinsd in your letter has in truth snd 4in faot paid his
taxes, although upon an erroneous dssoripticn in hiz assense
meant, e R ‘ '

“s . axe of the opinlon that althouch this taxpayer
erroneocusly desoribed the property actually owned by him in -
hie rendition, or the Asasssor erroneovsly desoribed 1it, he
nevertheleas by virtue of article 7338 supra, is protected

and hse paid his taxes'aajefteotivelﬁ as though hg had pald -
thea upon a correot degorirbion of the land sctually owned

by him, As we view 3t this article of the statute waoa

cnacted by the Legislature for the exprass purposs of taking
¢are of a situsticn such as presented in your letter. If

it 18 not sumceptidle of this construetion then to our minds
it 1s more or lsas meaninglesa and ineffeotive 1n-ldoo:f11nh~
ing the purpose which we think the Legislature hed in aind
in its enactment, , - . o R
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We believe that our views are sustained by Judioial
suthority as hereinafter pointed out. In the case of Downs
ot ux v. wilson (Galveston Court of Givil Appeals) 183 8. V.

803, the oourt there oonstrued and applied Article 7694 whioh is

srticle 7338 of the present codification with which we are here
ooncerned, whoere 4t was contended by a mortgagee that he was
entitled by virtue of the provisions of the deed of trust per-
aitting the acoeleration of the entire indebtedness upon the
fellure to pay taxes by tha mortgagor before they became delin-
quent to foreclose his lien because the mortgagor had failed

to pay taxes before they beoame dslinquent; in other words,

it waz ocontended that the mortgagor had failed to pay his taxses,
although he had paild taxes upon the land owned by him under an
erronsous desoription, The Court of Civil Appeals 414 not
sustain thia view, but expressed what we think is the ocorreot
spplication of this statute in the following language:

_ "Appelleefa contention 13 that as tho tax assesa-
meat and receipt for paymant of taxes for the years 1913
and 191 show that appellants assessed ond paid texes on
the land situated on the T, tialker and John Koors learues,
and does not show that he assessed any land on the Wing-
field survey, so much of the land os was on the Wingfield
survey was not assessed nor the taxes paild therson for said
years, and that thsrafore appellee had the right, under .
the terms of sald deed of trust, to declare all of the
notes given by appellants to her due and payable, and to
bring her suit at the time she 414, and that the sult was
not therefore prematuraly brought. Artiole 7694, Reviaed
Statutes of 1911, provides that, real estate which may
have been rendered for taxes and pald under erroneous
desoription given in assessment rolls shell hot be deemed
subject to the further payment of taxes, and shall not

be held delinguent as %0 payment of texes,-under the
provisions of ohapter 15 of said statutes, relating to

the assessnent and collection of taxes. ije 4o not think
that it can be reasonably contended, and certainly not
Justly oontended, that the golleotor of taxes for Grimes
county would be authorized, under the law above referred
to, to accept payment of taxes due Yy appellants upon
their saild defective assessmeut whon tendered and for
vhich he had issued his receipt, and then thereafter
colloot a second tax upon the property so defeotively
asseassed, because sald property had not been assocssed . in
striot conformity Wth the law. Under the law Lhe pay~
ment of the taxes upon the 140 acres of land by Downs
though under a defective or erronsous desoription, was .

ot : p
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s Tull dinoﬁarge of the taxcs due on said land (MoMiolle
v. Foohelle, 125 S,W, 743 Hollywood v, Wellhausen, 28
civ., App. 541, 6B S.W, 329)" )

we think to the sama effeot is the holding in the
case of Hollywood v, Viellhausen, 68 5. W, 329{Ssnintonio Court
of Civil Appeals) in whioch a writ of error was dsnfied, This
woa an action in trespasa to try title by Tellhnumen, the
sppollee in the cass, who rrevailed in the triel oourt, who
olaimed under a tax dsed, where 1t was sontended that lolly-
wood, the appellant had not ald tha tsxea although he had
2sde ad erronsous asaessnent and paid taxes thereon, The
eourt hold that the taxes had besn poid, and accorded to him
the protection of the statute as it then existed, which is
{n the same lancuage as it is now, Artiole 7333, surra. In
disposing of the matter the ocourt sald:

"e o oThe suit for taxes apgainst Ythe unknown

ovner was brought by virtue of ohapter 5a, tit, 104
Caylas' Ann, Clv, It., which was passed in 1897.
after fully and olearly settin; forth the mode of
frocedure in the collsotiocn of dslingjuent taxaes, it
is provided in artiols 5232 1. that 'real estate whioh
may have been rendercd for taxes and psid under :
erroneous desoription given in assessment rolis, or
1snds that aay have boen deubly asssessed and taxes
rald on one asnessmant, oOr lands whigh may have bheea
asssssed and taxes pald thereon in = county othar than
the one in which they are looated, or lands which nmay-
have bgen sold to the stste and upon whioh taxes have

- been 1aid and through error not credited in the sssess«
meat rollas, shall not de-dsemed subjJect tc the pro- -
vizions of Lhis chapter.' Uader the article cuoted, °
none of the provislona of the law exbodled in ehapter
Sa had any aprlication to the land of the appellant,
fle hnd assessed it, and had raid the tsxes on it,
The faot of the 1asesament ust have been known to
the aagassor, and when the sult was brought, and
the affidavit made that the land belonged to some
unknown cwner, the court found that the assessor
and covnty attorney kncw that it wag the homestoad
of appellants, 7nowinr these facts, the ault was
filed, rrocsss was obtained for unknown owners by

- the affidavit of the oounty attorney, end the home=
stead of appellants sold for taxes whioh they did
not owe, Thoy had done all required of them by law,
in rendering thelr property for taxation, and then
pa1d the taxes; but beoauss thay failed t0 append

<
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to the desoription of the propsrty two words, 'Nahon addition,t
they were adjudced to have lost thelir land, although the
repressntatives of the state knew what land was meant, and
althourh there is no fact found that would tend to establish
thnt the desoription wasz not all that should have baen ree
quired. It oanuot be reasonably held that the feilure to
attach 'iiahon addition! to-the desoription of the land
ghowad that a different lot was rendered for taxation by
~agpellants from the one assessed to an unknown owner hy

the assessor, There was, asz beford stated, no proof that .
there wera other lots 6 'in block 1 in Yoakum than the one

in the lahon addition, 'ie are of the opinion that under

the faots, there was no law under whioh the suit for the
taxes could be prosecuted, snd the Judgment obtained, fore-
olosing a lien on the property, was null end void, and.

that 1t oould be attaocked under a plea of not guilty, and
that the error in the Judgment will be noticed here in -
the absence of assignments of error.”

Ye. think the ocase nf Texas & ¢, Railway Co, v, Hall b

o ux., 125 8. W. 71 {Texarkana Court of Civil Appeals) suatains
tha views expressed by us in prinoiple, although the facts are
not altozether similar, In this decision the court in effeot
held that there was a suffiolent desoription and that the
description in the assessment ocould not bde necessarily classified
as an erroneous description,

It follows froa what we have gaid ebove that your
first question is answercd in the affirmative, And that the
first part of your .seoond questlon, naaely, "Is such payment a .
¢ischarge of ths taxes on the property aotually owned by the
taxrayer," is answersd in the affirmative: and that .the second
prt of that question, "Are the taxes delinquent on the
property aotually ownod by the taxpayer notwithstanding this
payaent,” skould be unswered in the negative,

Wwe do not deen it necessary that any suit be filed
to oorrect the situstion, for wo believe thet this provision
of the stntute 1s by foroe of its own terms sufficient pro=
teotion to the taxpayer, Since in law the t axes have aoctually
dsen peid by the taxpayer, we believe the ocommissioners® ocourt
has the authority to ocorreot the delincuent rolls to show this
fact, but whether the correotion is mede or not, the State

\

-

o
.

LAWY T T T TSN

v




246

Honorable Dan v, Jackson page 6'

and oounty Osnnot reocover thc taxeo s nlnat this

and & sult wculd be & mere futile aeagﬁra. In ot;::r:g::l'
it e o right inhersnt in the law itself, and not as a

aers dofenslive right that ths Saxpayer would hsvs in the
evaat that suit ahould be filed against him,

Trusting that this will sati
your questions, we are | 'f‘°‘°!11! enswer

Very truly yours ' : | E < {
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