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Dezr Sir:
- Phe sutho

ty QL the Dig-
) emit the

iefendant to. #Mthdraw- -

Ytice of Appeal in.a

' You request th
follow;ng facts:

{he oourt rerused to grant
3 Attorney gave Notlce of
fen furnished to date and
2 jail. She notified the

s to withdraw hexr thﬁce or

of &n 8 pegl is to auspend and arreat all furth-
ex profeedings in the cege in the court in which
- nvietion was hed, until the judgnmnﬁ of
£11ate court is received by the court from

wh 3 the appeal wag taken, etoc.'™

In Navorro v. State, (1940) 147 S. W. (24) 1081,the
‘sourt re~affirmed the general Tule that after notice of appeal
had been given, which had not been withdraun, *the only thing

which the trial court may do . . . & stitute lost or
destroyed records.® Judge Beauchanp in the oourt's original
opinion sald: "There 1s n¢ contention that the trial court

d4id not have the power to get aside the order ‘and that question
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_is not here passed upon" (top of page 1083, col., 1), How=-

- ever, Judge Hawkins in the opinion on the motion for rehear-
ing stated: "The trial court was without jurisdiction to en-
tertain the motion® to set aside his order overruling the de-
fendant's motion for a new trial for the reason that "Said
notice of appeal was never withdrawn." And here Judge Bawkins
re-steted another general rule: “There 18 no question but that
the trial court had control over ita judgment and orders during
the term at which they were entered, provided the court had not
lost jurisdiction by reason of the notioe of appeal. Sald notioe
of appeal was never withdrawn." (Syl. 5-7,p. 1084),

However, in Tores v. State, (1914) 166 S. W. 523,
at p. 52¢ (Syl. 14), I{ was held that an eccused, who on the
overruling of his motlon for new trial gave notioe in open
court of an appeal, can then withdraw his notice of appeal --
ag the trial court has control over its Jjudgments during the
term at which such judgment was rendered,

'During tha term at which the judgment is ren-
dared, the notice of appeal may be withdrawn and
the juriadiction of the trial court reinstated.”

Ex parte mnnle, (1930) $3 8. W, (24) 735, at p.

"It 1s the well-settled law of the state
that a defendant may waive every legal right ex-
cept the right of trial by jury, and that may be
waived now in certain cases and under certain cir-
cumstances. Hence, relator could waive all the
errors, if any, whioh were committed in the trial
of the case., He could also withdraw his notice of
appeal, if he desired to do 80,-even though hisg
attorney'wishnd to appeal.” Ex parte Wood, (193%)
87 S. W. (24) 487, at D. 488,

The batest axpression of the Court of Criminal Ap~
peals on this question is Willjiams v, State, (1943) 170 S w.
(23} 482, wherein that court, at p. 456, Syl. 6, 7, said:

*It is the general rule that a trial court
has full power and control of its Judgments, or-
ders and decrees, during the term st which they -
have been made, afd that, in the exercise of that
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powar, he may, at the same term of eourt, eorract,
modify, or set them aside. The rule has been rec-
ognized in cases involving notice of appeal. Un-
der the express provisions of Art. 828,C.C.P., ths
glving of notice of appeal in a criminal case sus-
pends and arrests all further proceedings in the
cagse in the trial court, pending determination or
the appeal, except to Bubstitute lost papeps or
records in the cases Notwithstanding the statute
mentioned, the trial court 18 empowared, under the

eneral rule mentloned, at Lhe request of The ao~
cusaE

, during the Sams term of court, o set aside
e notice of sppeal.™ EEpEEsIs ours)
In the last analysis, our courts by oonatruing the
statutes declare the law and it is our duty to follow their

construction; see Courts, 11 Tex. Jur. 838 par. 96 Statutes,
39 Tex, Jur. 194, par. 92. A

Answering your queation, we therefore. say that the
trial court, during the same term of court, may permit the
derendant to withdraw her notice of appeals .
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