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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN

" GERALD C, MANN
ATIONNEY SENERAL

3

Bﬁnorthlo R. €, Keaves ,
County aeditor, Grayson Couuty .
Shersan, Tezas

Dear Biry 1 Opinton Noy, 0
Re: Mdather
{8 liadle to Jusrfoe

L34

3 the Distriet
o defendart 1s
A fine or Jelil sen-
. oF both fiae and
bptenas, ‘ _

ter of Qetokar ¢, 1943, raqaoiting the
padinent o questions atated tharein

- Yo
opinion of this

Phaoe for fees in holding Exan~
where lndictments are returned, dut
idpesition in the Platriet Court the
: £ given & fine or jell seuntsnee, or
both fine and jall aentencs, thereby rsﬂacing
saze telow a felony?

w% & 3

"Graysod County hae paid Juatice of the
Peace for exaaining trial fees since Januwery 1,
1936, under art. 1012, ¢, C, P., on ths sane hasls
a8 the Jtate previously paeid thecse feep, ag directod
: by the last paragraph of dection 17 of ths Salary
: B1ll, but has not paid any cases that were rsduced
7 to a fine or Jall seatenes uposn final diaspositioa.
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*in rezard to tze above iafurmmtion, i
Crayson Couaty is liadie to 118 Justice of The
reice for holdiog exaalnizg trla‘a in aisileazanor
cuses, aid ir tae Juutice of toe Peace 18 not an
10fricer of the Court! uader rt. 1:03%, C, ¢, 2.,
what fund could zach feas de paid frox, and in
what osses should he receive hls fee In total and
wnich cases shoald he receive 1alf-Tceg? * * +*

Cenerally speaking, offenses are ¢ ivided into felonies
and misdexseanors. {(article 47, Vernoa's «nnotated Penal Cods of
Texas; Russell v, 3tate, 38 3, W, 10?0) ‘The CTode, (art. 47, supra)
Eefinitlbna are as follows:

. "an otrensa- which may - not muat - be
punlishable dy death or b7 confinezent in the
penitentiary 1s a felony; every other offense
i3 a misdeazanor.”

Undar the above prcevisioan, an offense 18 a fslony when it may »=o
punished by desath or by confiremsal in the peaitentiary, though
2 lesser punishment may be provided in the alternative; or, stated
in snother way, if punishaent 1s prescribed altern:tively, and ow
of the alternatives 13 4eath or confinemnt in the senitentiary,
the offsnse 18 necessarily a felony,thouzh, the jary (8 at liberty

g e e

§ to infliect soize milder punlshaent, and actually 40 80. (voods v,
¥ State, 10 3, &, 108; 3mith v. tate, 29 S. #, 350)
The last paragraph of Jection 17, .rticle 3912e, Ver-
g; non's ,anotated Civil Jtatutes of Texas, provides'

"In countlies whereln the county officers
naaed in this .ot are compsasated on the basls of
an annuaal salary, the ctate of Texas shall not be
charged with and shall not pay any fee or co.amis-
sion to any precinot officer for any services by
him performed, but sald officer shall be paid by
the ocounty out of the Officers Jalary Fund, such
fees and comnmissions as would otherwise be pald him
by the State for guch services.*
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s The county officlals of Grayson Cointy are com-
penaated on an anpual salary basis and the preciact officers
of said county are compensated on a fee dasis,

article 1017, Vernon'a .snnotated Cods of {rialnal
Procedure, reads as follows:

*If the defendant is indlcted for a felony
and upon ocavictions puasishnent is by fine or ocon-
fiaexment in the couaty jail, or by both such fine
"and coafineaent i the county jall, or convicted
of & misdeneansr, no costs shall be paid by the
State to any officer. =all costs in such cases shall
be taxed, assessed and collected as in aisdemeanor
cases,”

«  article 103C, Vernon's annotated Code of Criminal
sroced.ira, providss, in part:

"In each case where a couaty Judge or a
Justice of the peace shall =met &3 an exaaining
court in a felony case, they shball be entitled
to the Baiss fees allowed By law for simijar serv-
ices in misdemeanor cases to Justices of the peace,
and ten ceats for esch one hundéred wordyg for writ-
ing down the testimony, to be pald by the state,
got to sxceed three azd no/120 (3$3.00) dollars
for all of his services in any one oase,

"r %t the feoes meationed in this article
shall become daue apd payadble only after the in-
diotzent of the dsfeadant for any offenge based
upon or growing out of the charge filed in the
exanining court and upon an itemized account,
sworn to by the offisers claining such fses, ap-
proved by the Judze of tre Uistriet Court, and
said county or distriet attorney, shall preseant
to the Distriet Juige the testizony transcrided
in the examnining trial, who shall exasnine the sane
and certify that he has donhe so and that he finds
the testlxony of one of-more witnesses to be mat-
erial; and provided farther that a certificate
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from the District Clerk, showing that the written
testimony of the material witunesses hes been filed
with said Distriot Clerk, in acoordance with the
preceding paragraph, shall be attached to sald ao-
count before such district or county attorney shall
be entitled to a fee in any felony case for servicss
parforzed before an examining court, ¥ * *©

' Ariicle 1027, Vernon's Annotated Code of Criminal
Procadure, roads as follows: _

*In all cases where the defendant is in-
dicted for felony but under the indictzent he nay
be coanvioted of a misdamaanor or a felony, and the
punishment which may be assessed is a fine, Jail
ssutence or doth such fine and imprisonqent {n Jail,
the otate shail pay no fees to any officer, excejpt
wheTe the defendant im indicted for the offense of
aurder, antil the case has been finally dlsposed
of in the trial court. Provided the provisions of
this articles shrll not be construed as affecting in
any way the provisions of irticle 1019, Code of Criminal
frocedure, as azended by Chapter 205, General Laws,
Regular <ession, 4Z2nd Legislature; provided this
shall not apply to exaainming trial fees to county
attorneys and/or eriminal distriot attorneys,”

Conaidering articles 1019-1020, and 1027, Vernon's
annotated Code of Crixainal Procedure, and Seotion 17 of isrticle
3912e, Vernon's annotated Civil Statutes, and the case of IX parte
Shaffay, 92 3, W, (24) 250, 1t 1s our opinion that where a defen-
dant {3 indicted for a felony and upon coanviotion his punishment
is by flne or confineznent in the county jeil, or by both sush fine
and confineneat in the county Jail, or convioted of & misdeneanor,
Grayson County 18 not liabdle to the Justices of the peace who arTe

compenaated on a fee basis, for holding sxazining trials in such
ta3ss, .

-l
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#e now consilder your second question., In Opinion
No. 0-4091 this department held that Article 1071, Vernon's
Annotated Code of Criminal Procedure, 18 in violation of Arti-
cle §, Section 1l of our Gtate Constitution and, therefore,
uncoanstitutional. A copy of sald opinion is enclosed herewith
for your convenience.

In Opinion No. 0-4924 this department held, emong
other thinga, that Artiocle 1058, Vernon's annotated Code of
Criaina) Procedure, has no application to fees due the justices
of the peace and county judges for their sgervices in trying and
Tinally disposing of oriminal cases inasmuch as they are entitled
to full fees from the county under artiocle 1052, Vernon's snnota-
ted Code of Criminal Proceduare, for each criminal action tried
and finally disposed of, irrespective of the collection of or
satisfaotion of the jJudgment they render., A copy of that opin-
ion {8 also enclosed herewith,

It is our opinion that mither Article 1055 nor Arti-
c¢le 1052, Vernon's Annotated Code of Criminal Procedure, has
any application whatsoever to fees in examining trials, There-
fore, in view of what has heretofore been said, f{t is apparent .
;?at yogr second question becomes moot and requires no further
scussion,

Youra very truly
ATTCRYNZY GiNZRAL OF TELAS
522u¢22u2224;&4¢;*~«—
By

Ardell Williams
Assistant
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