THE ATTroRNEY GENEKERAL
O MIcXAS

GERALD €. MANY AUSTIN 11, TEXAS

WAL R MALeSEDI XAV R AKX

ATTORYNIEY GHaNMRAL

Hone T. M. Trimble
First Assistant

State Superintendent of
Public Inztruction
Austin, Texas

Dear Sir: Opinion Neo. 0=5677
Re: 4re State and Federal excise
stemps on haernd in a liquor
store subject to school taxes?

¥e have your request for opinion on the above question. You
attach to your request, and in explanation thereof, a letter to you
from Mr. George M. ¥addill, Business Menager of the Amarillo Publis
Sechools. The pertinent parts of said letter are as follows:

"In the case of 1. E. L. Sales Company, Inc. of
Amarillo, Texas the tax equalizastion board raised the
valuation of merchandise and other assets rendered hy
the above Company; and in protesting the raise of said
values, L. &. L. Sales Company insists that certain
items are not subject to taxetion as follows;:

"1, OGtate Excise Stamps, part attached to whiskey
and wine and part loose stampsSe o« o o « o » o« .$2,164.9]

"Ze Additional Federa) lxcise Tax. effective Nov.
lst, 1942, Billed separately from the cost of whiskey
and wine and O. F. A. did not allow a markup et that time
On this tAXe « o o o s o o o o o« o o o o« o+ « « $1,705.84

"This Company is in the wholesale liguor business
and taltes the position that the above two items are not
subject to tax since they represent taxes paid.

"Our equalizatiorn board took the position thet these
amounts represent money which hes been used to incremese the
value of the merchendise on the shelf, and that it would
be proper to inelude the cost of the stamps in erriving at
the net cost of the articles on the shelf.

"Purther, that those stamps which were loose and not
attached {o merchandise are texable for the reason that if
the stemps were not on hand, the same amount would be re-
presented in cash in the bank, whieh would be, without question,
taxable,"
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AS to the power of the school distriet te subjscet the Federal
excise stamps to an ad valorem tax we observe as follows:

These stamps come into existence under the terms of an act of
the Congress of the !nited States pertaining to the collection of the
internal revenue taxes imposed by the Federal Government on distilled
spirits. 7The internal Revenue flode of the Government of the United
States sete up an exhuustive snd comprehsnsive method for the coilection
of taxes on distilled spirits. In sald Act among other things it is
provided that, "No person chall transport, possess, buy, sell or trans-
fer any distilled spirits, unless the immediate conteiner thereof has
affixed thereto & stamp denoting the quantity of distilled spirits con-
tained therein and evidencing payment of all internal revenue taxes im-
posed on such spirits.’

The law further provides iu substance that the stamps mentioned
" shall be issued Ly the Commissioner to each follector, upon the requisi-
tion of the fellector, and that the issue shall be in such numbers as mey
bte necessary in the particular Collisector’s district, and shall be sold

by the various Collecbors to persons entitied thereto upon their making
application for stamps and complying fully with the regulations which
may be set up under this law.

When any stemps so procured ere destroyed by fire or water,
or made useless by erroneous over-printing or cutting before they have
been used, the Commissioner under regulations approved by the Secretary
may issue new stamps in exchange for the old stamps. And in case the
owner of the stamps has no use for them by reason of the discontinuance
or transfer of his business, and has on hand quantities of the value of
$5.00 or more, and presents his claim within one year after the date on
whieh the stamps were purchased the Commissioner may refund the value
of seid uvnused stamps under regulations approved by the Secretary. The
law furhter provides that every person emptying any container stamped
under the provisions of this law shall at the time of emptying such con-
toiner destroy the stamp thereon. {See United States Code Annotated,
Title 16, Chapter 26, Sections 2800 to 3045, inclusive)

The stamps of the Federal Government, about which you inquire,
are a device used by the ¥ederal Governmert in the collection of its
taxes on alcoheclic liquor. 7These stamps are svidence of a tax paid %o
the Federal Govermnment by the taxpayer. They are an instrument, or in-
strumentality, used by the Federal Government as a part of its system
and method for the collection of taxes due the Govermment of the United
States under the %terms of its Internal Hevenus Laws.

7t is well settled that the State of Texas, as well as its
politieal subdivisions which possess taxing powers, do not have authority
to tex an instrumentality of the United States when such tax operates as
a burden upon the means or agency whereby the Federal Government performs
its governmental functiona.
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we regard the Federal stamps inquired sbout by vou as falling
within the rulec last mentioned, and you are therefore advised that the
school district cannot assess, levy or collect any tax on said stamps.
{See Texus Jurisprudence, Vol. 40, Sqotion 11, page 24, and cases cited
therein)

As to the taxability of the liquor stamps of the State of Texas
about whieh you inguire, you are advised as follows:

behool distriets do not possess an inherent powsr to tax, as
does the State, School districts derive their texing powers solely from
the statutes. (See Vol. a7, Texas Jurisprudence, page 9$90)

The lex scripta of Texas contemplates the collection of an ad
vaiorem tax form all personal property of every description whatever,
Thieg general rule is limited by the principle of law to the effect that
when the State delegates to a looal unit or politieal suhdivision a
power to levy a tax, that the power to levy seid tax or property and
agencies of the State is impliedly reserved from this delegation of power,

"The muthorities are practically uniform in declaring that
property owned by the rited States, a state or a munieipality for public
use, and in general the instrurentalities and agancies of such gnve*ﬂmenh,
ara ?of sukioct vo tax wrlens so provided vy hDS‘tjve lagisiation.'

e 2%y of Mailes v, “axas rployers' insurance dscociation, P45 7, 3,
R . LT on) Munieipel oruoratlons 5th #d., 125%, 14003 Cooley on
Taxation, ppe 150 131; Kichmond ounty Academy v. Augusba, 50 Ga., 634,
17 8. %, 61, 20 L. Re a, 151.)

e

“he stamps of the State of Texas about which you inguire come
into being by virtue of the provisions of the Texas Liguor Control Aet.
This Aet is set forth in Vernon's Penal Code as Article 666-1 to 566=49,
and 667=-1 to 667-22, inelusive. The Texas Liquor Control Ant is 1ergthy,
and its reproductios here would consume many psges. Ffor the sake of
brevity, we omit setting it out in full. We believe it will suffice to
say with refersnce to this Act that a tax is thersby imposad by the Statae
nf Texas upen the £irst sale of all aleoholies spirits or liquor which is
produced by the vprocess of distillation. lhe Act makes this tax payable
by the affixing of the stamps to the container of liguor so taxed.
“laborate provigions for the issusnes of these stamps and their method
of sule, ete,, ore nade by the tarms of the Texas Liguor fontrol Act.
‘see Vernon's Penal ode, Artiecies B66-21A, 666-21b, and 666-15al)

An analysis and digest of the various provisions of the Aet
under diseussion diselose that the stamps in gquestion are "evidence of
the paymont of a tax, "end/or an ageney or instrumentality of the State
of Texas used by it #s & means im the performance of its govornmests?
functions of coliecting thoe tax levied by the Act on the first sala of
aleoholic spirits and liquors above mentioned.
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%, the Texas Liquor %Tax Stamps about which you inquire are an
instrument or means or agency, utilized by the State in the orderly pro-
cess of the collaction of taxes imposed by the terms of the Texas Tiguor
Control Act, it follows thet when the State delegated to the sechool
district the power to collect ad valorem taxes, the powsr to levy such
a tax on said instrumentnlity of the State, as is the liquor tax stamp,
wes impliedly withheld and not granted,

Vie are therefore, of the opinion and so advise you that the
school district cannot levy an ad valorem tax upon the State Liguor Tax
Stamps, about which you Irguire.

Yours very truly

ATTORNEY GENEEAL OF TEXAS

By s/Ceo. P, Elackburn
George FP. Blaeckburn
Assistant
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AFPROVED JAN. 18, 1u44
s/0rover Sellers
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