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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD Co MANK
ATTORNEY GENERAL

oriﬁle Alex Jung
ounty Attoruey
ggxleepia County
predericksburg, Texas

pesr 31r:

Your request for an op
relative tO the above subJect ha
considered by this departmeunt

Restated, your first\in¢ ayions eare: (1) Coes
¢ person vho brands his sheep at Y the use of the sams
but smaller figure thap : Urdad his cattle, violate
Article 1484, Penal ¢/ :
the brand is placed erect \pard of the dody of the
sheep ané goats t - on tha attle? (2) Is it lav-
ful for the county R pate on record the different
parts of the btodiled of \yarious\clapses of snimals upon vhich
the brand is_to be udeci\ (3) May Avo persons register the same
tigureoaa braqae 1f placeq p4 d)fferent points on the sanimals!
bodies? . '

vhe has cattle, hogs, shesep or

goats\sha an ear mark end brend éiffering
from ¢ rk and brand of his nelghdbors, vhich
ear mark rand shall be recorde¢ by the county

¢lerk of the county vhere such animals shall be. Jo
person shall use more than one Urand, but may re-
corc his brand in as many counties ss he deems nec-
essary.”

Article 1486 of the ®ens)l Code provides;:

"Any county clerk who shall record any brand
vhien the person having the same recorded fails to
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designate the part of the animsl upon vhich the
same is t0 De placed shall be fined not less than
ten nor more than fifty dollars.”

The last qQuoted srticle is an extraction from the
Aot of March 23' 187.’ (G‘nc Ll\ll, 1Ath us.. P ‘5, 880, “2)0
section 20 of this Act required the party having & brand re-
eorded to designate the part of the animal upon vhich the brand
yould be placed. Although this seotion vas omitted vhen the
statutes vere revised, the courts have held that it is plain,
¢rom reading Article 1486, supra, that the record of a brand
to be legal, the recorder must designate the part of the animal
gpon vhich the brand is to be placed. Harvell v, 3tate, 2 3,W.
€06. The court in the cese of Reese v, State, 43 Tex. Cr. R.
539, 67 3.W. 325, sustained the contentior that 8 recorded
vrand designated as a figure either on the hip or side of an
soimal violated our penal statutes providing t no person
shall bave more than one brand and providing an offense for
any county clerk to record any brand unless the part of the
enimal upon which the same is to be placed is designated, 4c-
cordi Steed v. 3‘.‘.. ‘3 Tex. Cr. R, 567; 67 S.W. 330, In
the light of these cases, ve agree vith the court in Preismuth
v. 3tate, 1 Tex. Ct. of Civ. App. R. 580, vhere it atsted that
the lav seems t0 make the particular portion of the animsl
upon vhich the brand is to be placed eqQually as important as
the letters or characters used in the brand itself,

These suthorities in effect hold that s figure lo-
cated on different parts of an animal's body 4is not & brand
that can be properly recorded in sccordance vith the provi-
sions of our marks and brands statutes. Further, that such a
recordation is in violation of cur penal statutes, ocne of wvhich
is that no person shall have in use more than one dbrand. In
other vords, the same figure at different locations on the
snimal's body is not one btrand but seversl brands. Therefore,
ve agree with the conclusion reached in Opinion No. 0-111%,
the soundness of vhich you questioned, in vhich we held that
tvo persons may have the samc figure as a drend if placed at
different points on the snimals' bodies.

' We are of the opinion that the location of a brand
should be the same notvithstanding the class of enimals an
individual possesses. Ve have found no authérity directly
supporting this coatention, however Article 6890, suprs, in
providing that sn individual should have in use only one brand
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sposks of & persca vho has cattle, hogs, sheep and goats. There
gs 80" inference or reference whatsosver that each person may
pave 8 brand for each olass of enimals he ovns. Considering
ghis fact ia connectioca vith what ve have said as to the im-

gance of the location of the brand, ve feel constrained to
03¢ shat the figure and location of the brand should be the
gent potvithstanding the various classes of snimsls en indivi-
dusl bas. To substantiate this conclusion, if nsed be, ve re-
er t0 the cases of Molrev v. State, 20 8, W. 740, and led-
petter V. State, 32 8, WV, 903, vherein the courts held that
our statutes 40 pot require the recorder to designate upon vhich
¢lass of snimals the brand is to be used. This is indicstive
shat the same brand, figure and location, is to be used by a

son oh 811 his animals, for if not, the recorder should shov
sach class designation so the purpose of the registratiom stai-
stes vould be fulfilled. ' o

- Although it is our opinion a person is using more
then one brand vhen he brends his cattle vith the same figure
ea 8 different dody point than he trends his sheep and gosts,
ve do not bLelieve such & person in so doing would be violating
Article 1364, Penal Code, wvhich provides:

| - "wWhoever in originelly branding or marking _
‘cattle uses more than oune mark or brand shall be -

. fined not less than tventy-five nor more then one
hg.ngnd dollars for each animal so brended or mark-
Q.

It vill be noticed that the above statute speaks of using more
than ocne btrand vith reference only tc cattle. This statute
was part of section &1 of Aots of August 23, 1876, As $0 the
scope of this Act, vwe find therein the folloving provision:

®e ¢ o provided this Act shall not be so con-
strued as to inoclude shsep, goats, svine or hides
of either. . . "

Therefors, it csn safely be said that Article 1383, supra, ap-
plles only to cattle, and one who uses & different drend on his

Sheep and goats than on his cattle is not subject to prosecu-
tion thersunder.

Insofar s the county clerk recording different brands
for en individual on his variols classes of anixvals, ve have
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gound RO provision or statute vhich wvould make 1t unlavful
gor him to do so. :

: ] The foregoing conclusions have been reached only
after esch issue presented vas carefully studied anéd consider-
. You have argued that by alloving tvo persons to use the
ssme figure for s breané but at different points on the animals'
yodies vill oreate confusion; an exsmple submitted vas if the
gigure vas placed "2 inches left of center of right shoulder,®
s would cause confusion to the recorder, ve admit, dut if
one figure 18 desigunated as on the hip, shoulder or side, and

the plan 1s logicslly carried forth by perts of the saimal
and Dot by decimzl weasurements, ve can see no grest ceuse for

slarm.

ra You have pointed out and we have considered the im-
practibility of requiring a brand to be placed on the same
body point of sheep and goats as is placed on cattle. This
impract{bility has srisen because our marks and brands stac-
utes have not been followved. As Queer 88 it may appear, it
seenms that it vas the intention of the legislature in enacting
our ¢ivil atatutes on marks and brands that csttle shoyld be
marked and branded but that hogs, sheep and gosts should only
be marked. V¥We arrive at this conclusion after reading the ori-
ginal act from vhich our present civil statutes vere derived,
this beins the Acts of 1848, p. 15€. This Aot sfter providing
for persons to have different brands and marks specified that
eattle should be sar-marked or dranded before tvelve months old
and hogs, sheep and goats shall be marked before six months 14,
4180 sse Artiole 6896, Revised Civil 3tatutes. Our scourts rec-
ogaize the distinction betveen marks snd dbrends. Johnson va.
State, 1 Tex. App. 333, '

¥e have also noticed thet House Bill 170 (nowv Arti-
sle 6399-1) requires that in recording tattoo marks there should
be & designation of the types of enimals upon vhich the marks
re L0 be used. You have suggested thst such a procedure should
%e followed vith our esr-msrks and brands. Although conceding
Such & method of recording vould be wore nearly proper, such a
thange vould have to be accomplished by legislative action.
Furthermore, we canno: say that the legislaturs intended that
the procedure prescribed for recording tattoo marks should be
folloved in recording marks and brands, for by s specific pro-
vision in House Bill 170, nothing Berein affects our marks and
dreads records.



- Ve Quote in part from your letter with reference to
your next group of interrogatories:

“(a) Toes the application of a figure in
paint oo an snimal comstitute drending?

"(b) 1Is the owner restricted to the use of
the sane figure as registered vhen he uses paint?

"{c) 1Is he restricted to the same poiant on
the body of the animal as shova by the record vhen
applying peint?"

Although ve have found no Texas cases as to vhat our
statutes mean by "branding," ve believe the court in the case
of Churchill v. Georgis Railroad & Banking Co., 108 Ga. 265,
b3 8. E., 972, very aptly stated the meaning of "brandal ans

sarks” as used in our statutes vhen it said: ‘

% « « The vord 'brand' indicates some figure
or device burned upon the animal by @ hot iron, and
the vord 'mark! indicates generally some change = .
pade in some part of the animal by & kaife or other
means, ~-- such as boring or slitting the ear, %The -
'bhrand' is more commonly used upon some animals as-

e means of identification, -- such as horses, mules,
snd the like; vhile others are generally identified
by 'marks! made by knife cuts in the ear, -~ suoh
as cattle, hogs, and the like. . . ."

Accord: Polloch v, Kansas City, 87 Kan. 205, 123 P. 985; 42
Lu R. A, (B. 80) ‘65. )

We therefore snsver these questioans in the nege-
tive.

For the next series of Questiom, ve quote from your
letter as follovae:

"(a) Is it & violstion of Art. 1A84, supra,
for one to place in the ear of an animal a tattoo
mark mnd additionally another of the commonly used
ear marks which such person has recorded?

"(v) May the tattoe mark shovn by the certi-
ficate mentioned in 3ec. 9 of Art. 6899-1, Civ, St.,
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be recorded by the County Clerk in the seme dook
kept for the purpose of recording marks sad drands
under said H. B. 170 {Art. 6899)?

®(c¢) 1Is it permissidle for the County Clerk
to keep & separate record of sush tattoo marks?"

It is our opinion that House Bill 170 provides a
aev and distinct method of {dentification. For numerous rea-
gons ve do not believe Article 1484, supra, would be violat-
ed if 8 person ear-marked and tattooed the same snimal. Ear-
marks and tattoo marks are tvo distinct methods of identifica-
tion, 88 different as marks and brands. Article 1A84, supra,
spesks only of cettle and brands and ear-marks, wvhile House
Bill 170 deals only with tattoo marking of hogs, sheep and
goats; in other vords, Article 14384 deals vith a different class
of animals and a differeat type of identification from that re-
ferred to in House Bill 170, : S

House Bill 170 provides that copies of these tattoo
marks should be filed in the county clerk's office of the ocoun-
ty of the applicant's residence in & regular dook for that pur-

ose. Although it appears to have been the iateatlon of the
gislature that the tattoo marks should bPe kept on recoré in

a separate book, wes see no harm and think it permissible to re-

cord these tettoo marks in the same book with marks and braads,

provided the tattoo marks are properly sesgregated and titled
80 as to prevent confusion as £0 the nature of the marks.

For your last question, ve again quote from your re-
quests ' '

"Does the record-ownsr of a brand (figure)
have priority upon re-registration vhere the rec-
ord does not disclose the point on the body of the
animal vhere the brand is to be placed?”

¥We ansver this qQuestion in the negative. As pointed
out in the case of Harvell v. State, supra, in order to have &
legal brand, the recorder of the brand must designate the por-
tion of the animal upon whioch the figure is to be placed., VWith-
out such & designation, the mark or figure is not & legally re-
s¢orded brand, the type our re-recording statute gives priority
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or prefereacs Lo re-record. Therefore, & person, vho has on
pecord 8 figure vith a0 indication as to vhere it is to be
jsced on the animal, has no preferential right to have it

' ,..rooordod under our nev recording statute.

‘10“0

We trust the foregoing fully ansvers your Qques-

Yours very truly
ATTORNEY GENERAL OF TEXAS

N4

Robert 0. XKoch
Assistant



