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Honorable Sam B, Hall
County Attorney, Harrlson County
Marshall, Texas

Degar Sir: Attention: Mr, Robdrt ¥M-Sikes:

Cpinion No, 0-56

Rether the sh “%; is
1red to prepire the
2y o be delivered to

P,,eﬁ tnesg in serving
‘a g4dopoena on an oute
of~county witnass,

Your lgx{g/’sgi tober 80, 1943, requesting the
ozloion of this(ﬁ“p%fg;e‘ ofr. the qu ﬁfion stated therein
a ol

o
3 low sy

regds, in part,\\\\ i>

‘3 wish o rgq%gst n opinlon from your
depdrtmend on the fol agiﬁg question:

n garving avéﬁgpoena on an out-of -
couftty witnesa, 13 the Sherlff re-
quirsd th prepare the cody o be de-
liverd tha witnesasy

"In oktﬁg/, to this matter, I find that Arti-
cle 47 QCP equires that the of ficer recelving
such subpdena s8hall execats the sam by deliver-
ing a copy thereof to each witness therein named,
article 463CCP as amended in 1931, requires the
Clerk of ¥Be District Yourt in a felony case, to
issu2e a Jubpoena after sworn applleation for such
witnzss 1s made, I find no provislon which ape
plias to the 1ssuance of ocoplaa of 2 sudbpoena,

Ng
SOMMUNIZATION 13 TO BE CONSTAUED AS A DESANTMINTAL OFINION UMLESS APFAUVED BY THE ATTOANEY SENERAL OR FIRST AZSISTANT
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Hoanorable 3am B, Hail, page 2

"] £ind from talking with several old-time
Sheriff's Deputles and District Clerks, that

it m3 never been the custom for the Clerk to

issue a2 copy of en out-cf-county subposns, and

it has always been the custom for tha Sherirf

or his depuly to prepare this copy to serve oa

the witnzss, 80 that be nay be pald for witnsss
fzes upop presentatlion to the proper cisrk, 1

do no%t find where thia quasition has e6ver besn
passed upon by the courts, cr your departusnt.

The ¢l4 case of Hallmen v, Canphell, 57 Tex.s,

54, seems to be appliicable to this slituation,
howsver, In that case the question was whether

V or not Distriet Clerks were eutitled to a fee of

F 754 for a copy of a ofitation required to be served
‘ on the dsfendaat, Jhe statute undey consideration
in tnat ¢ease provided the Clerk shall isauve a ¢lta-
tion, and that the 3IhsePiff 8200ld 8ssrve & copy thesre-
of on the deTendant; dat it did not prescribs by
whoea thia trae copy should be preparad,

"In discusaing the case, Justice Bouner
3algd:

"'It has long bez2n the genasral wrad-
tice, under a statabe not subsiantially
differcat Iyowm the one wwler ocouslders-
ticn (Pasch, Dilg, arts, 1430, 1433}, for
the clerk to prepzTe tLie Gopy of ths ol-
tatlon to be sarvad by the sheriff on the
defendant, This practice, we thiank,ls
more conduclve to the necessary accuracy
and dispatceh of busipess than If prepared
by the sheriff; 1! beinz coasigsnt with the
general dutles of the ¢lerk thzt he prepare
all proper process, and with those of the
sheriff that he exscute them as thus pre-~
pared and delivered to him,?

"It would scem frox this decision that the gams
rule would apply, and that it would be the District Clerk's
duty to prepare sufficlent coples of each subpoena for the
auabexr of witneasses sabposnaed out of his county.”
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Honurabdle dam B, Hall, page 3
' A6

The Constitution (Art. 1, Ssction 10) provides
that in all oriminal prosesutions the scoeused shall have come
palssry process for obtaining witnesses in his favor. 7The
usual mods of Becuring the attendance of wiinesces 1s by sub-
poena or by attachaent whioh may 1ssue to compel the attendance
of & witncss who falls to eppear afisr belng duly sumsonsd, Wit~
nesses may also be required to glve a bond or resognizsnce for
3 their appearance 1m certaln circumstancesa, Tbe Code of Crisinel
: Procedure provides that service of a witness with process or pla-
: elaz him under a regognlzance at the instance of either pariy in
a p:rticulayr casgs ghall inurs to the benelfit of the opoesite parily
in the evant he desires to usa szuch witness, with a provisg that
when a witness has once besn served with & subpoena no further
: subpoena shall be 1ssued for him.{4rt. 463, Vernon's Aanotated
;” Cods of Criminal Procsdure; Texas Jurlaprudence, Vol. 44, p. 947)

Tne statutes define s subpoeuna as "a writ iszusd to
i the sheriff or other proper officer commsanding him to sumpecn ons
' or mors persons therein namd to appesr at a certaln term of the
Court, or on a certaln day, to testify in a eorliminal actloa, or
before an examining courdy, ooronsr's {nquest, the grand Jury, or
bafore ths julze hearing an applicatlion undsr haheas corpus, or
in any other case in whioh the testimony of w witness may be re-
guired undsy the provisions of the Code, (Art. 481, Vernon's
Annotated Cods of Crieinal Procedurs)

i LAV S PRI,
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Articles 45, 479 and 476, Vernon's ananatatsd Codle
or Crizsinal Procedure, read as Ifollows:
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"art, 45, fach cler< of the district or
county court shall reselve and file all peajers
; in respect to criminal procasdings, 1sasw all
: procsss in such casss, and perform all other du~
ties imposed upon them by law."

"irt, 475, ¥hers a witnaess resides out of
trhe county in which the prosecution is pending, the
State or thas defendant shall be sntitled, elther in
tera time or in vacation, to e subpoena to compsl
the attendance of such witnesees on applieation to
the proper olexrk or magistirate. Sush applicatlioen

shall be in the manner and forw as provided by
Articls 463.,7
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Homorable Sam B, Hall, page 4

“irt., 478, The offilcer retelvliag sald gud-
zna 8hz21l sxecute the mame by delivering a copy
thereefl to each witness therein nazed, He shzll
make dus rveturn of said sudpoena, showing therein
tha time asd magner of exseuting the ssaw, and,
if not executed, sach return shall show why not
exscuted, ths dllisence used to find 8sld witness,

and guch information as thn officer has s3 to tha
wheresbouts ¢f sgld witnese,¥

Article 483, Vernon's Annotated Code of Criminal Pro-

‘oedure, which 18 referrad to in irtlele 475, suprs, reads as
follows:

"Before the Clark or his Depaty shall de
regalred or perwaltisd to lssue a sudposna in any
felony case pending In aeny distriet or oriwninal
distriet court of thils State of which he is clerk
or deputy, the dsfandant or his attorasy or the
State's attorney shall maxe written, sworn appllea-
tion to such Clerk for eash witness deszired. Such
application shall state the namd of each witnesa
desired, the location azd vogation, if knowa, and
that the teatizony of pald witnessg 1s material to
the State or to the defensze., A8 Tar as 18 practicadls
such e¢lerk sball) include in oné subypoena the namez of
all witaesgses for the State and for the delsndant,
and suc¢h procoss 8hall show that the witnsue are
gumnoned for the State or fay the defeudant, Whars
the witnees has beea scrved with a su%poena, atiached
or placed undar recognlizapce at the instance of either
party 1o a particulay casz, such exscution of such

proceess shall lours to tihe benefit of the opposite
party in such ¢ase ia the event Buch opoosite party
desires to uss sucth Witness on the trisl of the casne,
provided that whsn a witnass has once besn served with

a subposna, no furthsy subposna shall be issued for
sald witness,”

I% will be noted that articls 45, supra, regyoirea each
Clerx of tie District or County Court Yo issue all process in
Criminal procsedings and Articls 4351, Verpoa's Annotatsd Code of
Criminal Procedure, requlres the subpoena to be dated and slgned
Officially by the Court or Clerk lssulng the saze,
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Honorable Sam B, Hall, pege 5

¥e have falled to find any onese by the Appellirte
Courts pdssing upon the question under oonslideration, However,
ve have garefully oonsldsred the cass of Bellman v, Csmphell,
57 Tox, B4, and the cuzs of Porter v, Rusiel, 29 S, We 185
relative to the lzsuance of & eopy of tro citation and 1t is
cup opinion the sazs rule would apply with referanses to lszu-
ing & eapy of a subpoens to Le served on an out-of-county
vitness in & feleony osse. Therefoerve, it 1s our opinlen that
it is the dubly of tho Dletrist Clerk lszsulpg the originsl sub«
pecna L6 prepsye a eopy thesryessl to be esrved on oul-of-
county witneszges 1n felony osses,

Yours very truly
ATTURWEY CQEHERAYL OF IWIAS
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By
Ardell Williars
Assistant
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