OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SELLERS
...V'l

arreAna Y SENERAL

Honorable C, H. Cavness
Btate Auditor
Austin, Texas

Dear Siri Opinion ¥o. 0-570Q8
Re: Is title tg tha P

s proport& Go- o
shas Netionsl Onag

of the hooks of ac~-
: Generel's Department,
the follovipg documentst

H. H. Carmichasl, Major
Capt. Ralph A, Levwis,

Tehnant Club, Purchaser, dated May 15,
vhereby the vendor agreed to sell
-onvc;, and the Purchaser agreed to

se 'a strip of land on the west slde
fendor's 9.73 acre tract adjoining
5/3.02 acre tract this day sold to the
Adjutant General's Department of Texas,
being unimproved land lying immediately
eaat of sald 3.02 scres and containing
1,35 acres”, situsted in Pravis County,
Texas, for the sum of $1,800.00, payable
in 10 monthl{ payments, with 5% interest,
to Clyde Halley, Trustee.
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2. Warranty Deed, dated May 15, 1935, executed
by Mark L. Wiginton and wife, Gorham Wiginton,
conveying to the State Staff Corps and Detach-
ment Club & 1.35 acre tract situated in Travis
County, Texas, and described by metes and
bounds therein, for a recited consideration of
$1,800.00. The acknovledgments on this deed
vwore dated September 9, 1935, and 1t was filed
for record in the office of the County Clerk
cf Travis County, Texas, on September 10, 1935,

3. Photoatatic copy of the charter of the State
Staff Corps and Detachment Club, which was
approved September 9, 1935, by the Becretary
of State, and vhich shows Lisutenant Colonel
Horace H, Carmichasl, Major Q. C. Taylor and
Captain Ralph A. Levis as the corporation's
directors.

4, Minutes of & cslled meeting of the State
Staff Corps and Detachment Club members
(carbon copy), dated May 265, 1941, 8uch min-
utes recite, among other things, that Colonel
Carmichael died September 24, 1638; that the

" only other tvo members, namely, Major Taylor
and Captain Lewis, vere present at the meet-
ing, and that the following resoclution vas
duly adopteds '

Wm&, on Aug\l't 27, 1935, H, H. Carmi-
chael) and Q. C. Taylor and Ralph H., Lewis 4id, on
or about August 27, 1935, determine to organise
themselvea into & Cludb, and to that mnd they did,
on September 9, 1935, file with the Secretary of
State of Texas an application for a charter of such
Club to be known as Btate atarf Corps and Detach-
ment Club, which application was approved by the
Secretary of State of Texas on the date upon which
it vas {iled; and

"WHEREAS, the three individuals above
named were and are the only persons wvho have ever
been members of said Club and Colonel H, H. Oear-
michsel, one of said members, died in the year
1938, and the other two above named are nov all
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of the and the only membersz of this Club; and

"WHEREAS, by an instrument dated May 15,
1935 but showing on its facs that it wvae not

axaruted until &gpt.ﬂhnn 9, 1935, Mark L.,

- A4 B R KL T i o ¥ e o m L D R o ]

Wiginton and his wife conveyed Lo ssaid Club
a tract of land being 1.35 acres out of the
George W, 8Spears League, Travis County, more
particularly described in szid deed; and

"WHEREAS, said deed vas not deliversd un-
til S8eptember 10, 1936, on wvhich date it vae
placed of record with the County Clerk of
Travis County, Texas, end 1s to be found of
record on pages 361-362 of Vol. 526 ¢f the
Desd Records of said County; and

“WHEREAS, the consideration of $1800,00
recited in said deed vas actuslly paid by the
Adjutant Qeneral'e Department of Texas by
varrants 4dravn egainst the funds in the State
Treasury appropriated for the prosurement of
armories for the military forces of Texas and
neither this Club nor any member thereof paid
any psrt of such consideration; and

“WHEREAS, at the time of the formation
of this Clud and of sald conveyance and said
payment the Adjutant General's Department in-
tended to, by the use of funds so appropriated,
scquire said land and, thersafter, construct
thereon & bulldng or bulldings for the use of
such military forces and, in order that & legal
entity taks title to said property, this Club
vas organized and chartered; and

"WHEREAS, ahortly after the acqguisition
of said property, the procuremsnt of such
armories was, by SBtstute, taken from such Ad-
jutent General's Depertment and placed in the
Texas Rational Guard Armory Boerd, where such
procurement esuthority nov reposes; and

"WHERKAS, it hes thereby become impomsi-
ble to carry out, in the manner and form
intended, the originsl purpose for which this
Club was orgenigzed sand said purchase made, but
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it is poasible to accomplish practically
the same purpose in the manner provided in
this resolutioni

"Therefore, be it and it is hereby re-
polved by the State Staff Corps and Detach-
ment Club and by &ll the members of said
Club, as follows:

“l. That the President of this Club be
and he is hereby suthorised and directed to
exscute and properly scknoviedge a deed,
in bshalf of this Ciub, and its entire mem-
bership, comveying, for & nominal coneidersa-
tion, the sald tract of land to the Texas
Hatlonal Guard Armory Board, a body politie
and corporate under the Statutes of Texas, on
the following conditions, towit:s that if
the said Board shall not on or before the ex-
piration of the ten year period immediately
following the execution of such deed begin or
"procure to be begun on said lend the can-
struction of a building or bulldings intended
to be lonsed by sald Board tc the State of
Texas as contemplated in the Btatutes governing
salid Board and lavs smendatory thereof and,
thereafter complete such construction with
reasonable dispatch, the title soc conveyed will
revert to the ftate of Texas for the use and
benefit of the Adjutant General of the said
State and his successors in office, othervise
te become absolute in said Board.

"2, That the Becretary of this Club be
and he is hereby suthoriged and directed to
affix the seal of this Club to said deed and
attest the same and properly scknovledge =aid
deed .

"3. That each of the two present members
of this Club Jjoin in skid deed in their indivi-
dual cepacities and ip their capacities ss mam-
bers and Directors of this Club,

"4, That after the execution of such
deed as aforesaid, the same be delivered to the
Texas Natiocnal Guard Armory Board through its
Chairman,
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"5. That Mra. Edna Fay Carmichael
be and she is hereby requested and suthori-
zed to execute an appropriste instrument in
her individual capacity and as Independent
Executrix of the Estate of H, H. Carmichael,
deceased, transferring and conveying to said
Armory Board, under the same conditions ss above
set out, all of her right, title and interest
and all of the right, title and interest held
and possessed by H. H, Carmichael at the time
of his desath in and to said land, and that
the Secretary of this Club transmit to her a
copy of this resolution with the request that
she exscute such an instrument,

"S. That certified coples of the Minutes
of this meeting and of this Resolution be de-
livered to said Armory Board &t the time said
deed is delivered.”

5., Warpranty deed, dated May 26, 1531, executed
by 8State Btarf Corps and Detachment Club,
conveying to the Texas National Guard
Armory Board the 1.35 scres described in
the deed referred to in paragreph (2) above,
upon the foilowing condition, hovevert

"If the seid Armory Board, its
successora or assigns, shall, for
any reason, fail or refuse, om or
before the expiretion of the period
of ten yvars immediately folloving
the date of this instrument, to
actuslly begin to construct on said
lsnd, and thereaftsr prosecute ths same
to completion with reasonabls diligence,
a building or buildings intended for lesse
to the State of Texees under the laws now
pravalling, or any amendments thereof,
the title hereby conveyed shall pass
from saild Board unto the State of Texens
for the use and benefit of the Adjutant
General's Department of ssid 3tate of
Texas; but if such construction be so
begun and prosecuted to completion, this
deed to saild Board shell becoms absolute.”

6. Quitclaim deed, dated May 26, 1941, executed
by Edna Fey Cammichael, individually and as
Independent Executrix of the Estate of
H. H. Carmichael, deceased, conveying to Texas
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National Guard Armory Board all of

the right, title and interest of grantor
in either capacity in and to the 1.35
acres above described.

7. List of warrants, sggregating $2,000.00,
paid out of funds of the AdjJutant General's
Department as rentals, towit:

Warrant No. Amount PDate To Whom Issued

151736 $200,00 May, 1935 Clyde Hailey, Truatee
156833 600,00 June, 1935 Clyde Hailey, Trustee
171709 600,00 July, 19355 Ralph A. Lewia, Trustee
1821 600.00 Aug., 1935 Ralph A. Lewis, Trustee

8. Miscellansous correspondence,
9. VWorking Sketch of Camp Mabry.

You request our opinion upon the following
questionss

"l. Was this transaction properly
handled as to the manner in wvhich thias pro-
perty vas acquired, that 1s by payment of
State funds charged on the books ss rental
vhioch was actually pay for 1.35 acres of
land vhere the title rested with three indi-
viduals, one of vhom we knowv wvas a 8tate
employee, organized as the State Staff Corps
and Detachment Club, especially in view of
the fact that the propsrty was acquired by the
Club in 1935, and vas conveyed to & 3tate
Agency in 19‘1 after a lapse of some six
ysara?

"2. Is Document Number 5 a binding
document in view of the fact that the State
staff Corps and Detachment Glub 1s conveying
the 1.35 acres to the Texas National Buard
Armory Board for a consideration of '$10,00!
vhersas the Club did not pay for this property
in the beginning as it vas pald for by dis-~
bursements from the funds of the Adjutant
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Qeneral's Department, and further restrictive
clauses condition the deed?

“3, What Statd Agency does hold title
to this property under the existing document?
If any fault be found in these instruments,
vhat should be done to correct same? We feel
there :hnuld be & clear title to the 3State of
Taxas,

The State of Texas has the same rights and powvers
in respect of property as an individual, It mAy acqQuire real or
peraonel property by conveyance, will or otherwvise, and hold or
diepose of the property or apply it to any purpose as the 8tate
sees it., Power in respect of State property rights is vested
in the Legislature, and the Legislature alone may exercise the
pover necessary to the enjoyment and protection of those rights
by the enactment of statutes for that purpose. 38 Tex. Jur. 836.

8. B. Ho. 526, Acts of the Regular Session of the
&4th Legislature, 1935, trensferred certain property owned by the
-8tate of Texes and theretofore acquired for the use of the Ad-
Jjutant General's Department to the State Highway Department,
snd suthoriszed the State Highway Department to pay over to the
Adjutant General's Department the sum of $3,200.00, which sum vas
placed in & special fund in the State Treasury to the c¢redit of
the Adjutant General's Department., 8uch Act suthoriged the Ad-
Jjutant General's Department to purchase and acquire suitable
right of wvay and entrance to Camp Mabry, &s in its Judgment may
bes deemed necessary and propsr, such property to be paid for out
of the special fund thereby created, Such Act further provided
that should the $3,200.00 special fund not be sufficlent, an
amount sufficlent, not to exceed $3,200.00, was appropriated to
the Adjutant General's Department tc pey the difference between
the special fund and the purchase price paid for such right of
vay,

Pursuant to such Act, the Adjutant General's
Department acquired title to a .55 acre tract from Frank Roll
and wife for $1,345,00; a .5569 acfe tract from Mrs. Alice Alken
for $1,800.00; and a 3.2 acre tract from M. L. Wiginton and
wife for §$3,200.00, Such property 1s now used as an entrance
to Camp Mabry, The 1.35 scre tract purchased by the State Staff
Corps and Detechment Club, simultsneously with the above pur-
chases by the Adjutant CGeneral's Despartment, is located jJjust
east of this entrance,

During the months of May, June, July and August,
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1935, the varrants described in paragreph 7 above wvere issued
upon vouchers signed by Colonel Carmichael, as Assistant Ad-
jutant General, Such vouchers stated that the sums vere

for "srmory rentals" for State Staff Corps and Betachment
Headquarters 36th Diviaion Trains; Company D, 1¥lth Infantry.
We have been unable to locate any vwritten rental agreement
betveen the Adjutant General's Department and Colonel Car-
richael, Major Taylor and Captain Levis, Trustees for the

state Staff Corps and Detachment Cludb, The corporation, State
starf Corps and Detachment Club, 4id not come into legal ex-
istence until September 9, 1935. On such date, Mark L. Wigin-
ton and vife conveyed to such corporation the above described
1.35 acre trect of land, VWe are at a loss to understand the rea-
son for the "armory rental” vouchers, except the statement in
the Resolution, on page 3 hereof, to the effect the considers-
tion of $1,800.00 recited in the deed from Mark L., Wiginton
and vife to the Stats Staff Corps and Detachment Cludb was
actually paid by the Adjutant General's Department, and neither
such Club nor any member thereof paid any part of such consid-
eration,

8ince Colonel Camuichsel was Assistant Adjutant
General and Trustee for the Atate Staff Corps and Detachment
Club, any rental agreement he might attempt to make between
the State of Texas and such Club would bes void and agsinst
public poliecy., #3 Am. Jur. pp. 105, 107; Meyers v. Walker, 276
§, W, 3055 City of Edinburg v. Ellis, 59 S, W. (2) 99, If the
"armory rental” agreement vas vold, and 3tate funds vere used
to pay the consideration for the deed to the Club, we are of
the opinion that the State of Texas, at its election, will
have & constructive trust upon such property, vith the same
righte to follov its funds into such property as an individual
would have under the same ciroumstances.

In viev of the fact that the Texas National
Guard Armory Board pald no value to the 3tate Staff Corps and
Detachment Club for the deed to it, and is & State Agency
with notice of the official position of Colonel Carmichsel, we
belleve that such Boaxd holds this property upon a constructive
trust for the State of Texas.

We answver your questions as follovas

First guestiont This transaction was not.propcrly
handled“ since State %unia vere used under the guise of "armory
rentale” toc pay the purchase price for property where the title
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thereto waa taken in the name of another, Hovever, it
should be noted that the Adjutant General's Departmant had
no express legislative authority to purchase this property,
and could not have purchased same for the State of Texae
vithout such legisliative authority.

cond question:t We bellieve that document
Xo. 5, above, is & 'EI%ZIKE doocument”, but that the Texas

National Quard Armory Board holds this property upon a

. gonstructive trust for the State of Texas, because (11 such
Board paid no value for this property, and (2) is a State
Agency with notice of the official position of Colonel
Omichl.al.

{%;;%I§§gg§;g%iirhn Texas National Guard
Armory Board holds e to s property, subject to and

upon & construotive trust for the 3tate of Texas, at the
election of the Legislature. If the Legislature elects to
enforce & constructive truat uvpon this property, a convey-
ance to the State or suilt by the Attormey General to en-
foroe such trust will be necessary to vest title in the
State. The remedy of enforeing a constructive trust upon
;hisip{opcrty is not exclusive, but it eppears to us more
easible,

Yours very truly

T
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