OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SRNE ENERAL

Honorable Homer Oarrison, Jr.,, Director
Texas Department of Publioc Safety
Camp Mabry

Augtin, Texas

Dear Sirs

the hereinabove
eaptioned matter bas been recelved is department. We

®A defenda
proximately 20 ye soptenced to
death by henging tion, however,

If this party
should be spprehen Q:\now nd Jreturned to Texas,

sentense he Teoeived becarried out by
ooutlion?® o

7
ftido 198, Co
rollcng SN
AN : .

™, . ™

\_"¥henever the sentence of death is pronounc-
ed ageindt s -dopvict, the sentence shall be exe-
cuted at any tifme before the hour of sunrise on
the day ‘ast fér the exeocution not less then thirty
days from thie date of sentence, as the court may
adjudge, by ceusing to pass through the body of
the oonviot & current of electriolty of surfi-
cient intensity to cause death, and the appliea-
tion and continuance of such eurrent through the
body of such oonviot until such conviot is deed.”

? Cririnal Proc¢edure, reads ss
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The defendant mentioned By you wes conviocted un-
der s statute whieh provided that mode of execution should
be by hanging, and the adove quoted article merely changes
the mode of exesution from hanging to sleetrocution,

The Court of Crimiamal Appeals of Texas in ¥x parte
Johnson, 258 5. ¥W. A7), sald:

“This applicatioca for d4disocherge by wey of
writ of Rabdbeas sorpus is upon the ground thst the
verdlot declares thet his death shall de By hang-
ing, while the sentence deslares that it shall
be by elestrooution. At the time of bhis trial,
under the law of this state, the mode Of execu-
tion where the death penslty was ordered was bdy
"hanging. By set of the Thirty-Tighth Legislaturs,
Second Callied Session, the mode of execution was
ochangeé to that of eleetrocution. See chepter
51, Aots 38th Leg., 2d Called Bess.

*The provines of the jury was to deocide up-
on the gullt of the appliecant, and whetber he should
be punished et death or by confinement in the pen-
itentiary, That part of the verdiet using the
words 'by hanging until deed' is surplusage, and
in no sense vitiated the verdict., The method of
execution was not within the seops of the jury's
authority, dut st the time the verdiot wes ren-
dered was fixed by law. The change of the mode
of executioen from hangliag to electrocution was
within the scope of the legisletive power, and
&1d not offend ageinet the oconstitutional provi-
sion prohibditing ex post rfaeto legislation. Sueh
i3 the view expressed by the SBupreme Court of the
United States and the ocourts in seversl of the
states.

*In Melloy's Case, 237 U. 2. 180, 35 Sup.
Ct. 507, 89 L. Ed. 905, the question defore the
court was whether ¥alloy, who hed committed the
offense of murder in 1910, at whioch time the mode
of exeoution was by hanging, and who was eonvioct-
ed in 1912, when the mode of exeoution was by
eleotrooution, should d»e discharged. In the opin-
ion readered in 1915, the Suprems Court of the
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Dnited States, after reviewing some previous an-
nounsemeats b»y that sourt, used this Jlanguage:

“tImpressed with the serious odjsetion to

sxecutions by hanging, and hopeful that mesns

might b foumd for takiag 1life "{a @ less dardvar-
ous manner,” the Oovernor of Kew York drought the
subjest to the attentiocn of the Legislature in
1885. A scmmissien thereafter sppointed to as-
certaia the most humane and practical method of
inflieting death sentence reported in favor of
elestrocution, This was adopted by the statute
of 1888, and, with the approval of the courss,
has been ia dontinucus use since thet time. Re
Kemmler, 136 U, 2. 436, )4 L. B4. 519, 10 Sup. Ct.
Rep. 938, 119 ¥, 7. 869, 7 L. R. A. 715, 16 in.
Ev. Rep. 859, 24 N. E. ¢,

“tInfluenced by the results in New York,
sleven other states have sdopted the same mode
for inflisting deash in sapital ocases; and, s
is conmonly knowa, this result is the consequent
of a well-grounded delief thet eleotrosution is
less pajnful and more humane than hanging.
atorti v. Com., 178 Mass. 549, 533, 52 L. R, A.
620, 60 N, X, 210; State v. Tomassi, 75 N. J. L.
739, 747, 69 Atl. 214,

etThe statute under consideration did not
ehange the penalty--deatb-~for murder, dut oaly
the mode of produoing this, together with
sertalia nonessential details in respect of sur-
roundiags. The punishment was not inoressed, and
some Of the odious festures inoident to the old
rethold were adated,'”

The Supreme Courts of Louisiana in State v. Plerre,
200 La. 808, 9 So. (2¢) A2, seid:

*The point mede by the defendant that the
fallure of the Lagislature to inelude in Aes 14
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of 1940 a saving elause must necessarily free the
accused is without merit, bdecause we have already
demonstrated Shat the statute does not affeot any
substantiel right of the aecused adversely, that it

1s purely procedursl, affecting only psnal edminis-
Erution by sudstisuting the method of inflioting

death by eleotrosution iam iieu of the mode of in-
flieting death by hanging in eapitel cases and, there-
fare, it is not an ex pest faeto law., The only effect
that a saving elause would have, if one had deen
plased in the Aes, would be t0 pressrve and save the
0ld proeedure of exesution by hanging, whieh the do-
fendant then oould have insisted upon being oarried
out by virttie of the terms of the statute itsmelf,
Washington v, Dowling, 1926, 92 Fla, 601, 109 So.
388.’;:d in Ex parte Browne, 1927, 93 Fls. 332, 111

Q. '

"From what we have sald it is slear that the
defendant eannot e executed by hanging as the law
which authorized that method of carrying out the
death penalty has bdeen repesled dy the lLegislature
without a saving oclause in the statute., He i3 not
entitled to be disohargod beocause he stands validly
coavioted and sentenced to Jdeath and ocsnnot legally
complain of the death penalty bdeing infliceted by
means of eleotrooution under a constitutionsl stet-
ate providing for that method or mode of execution,

*"Having reached the scnclusion that Aot 14, of
1940 is applicadle and sonstitutional and that its
provisions 4o not deprive the relator of any sud-
stantial right and that he stends condemned under a
valid oonvietion and seatence of death, the gquestion
arises as %0 whether or not that provision in the
sentence providing for the mode of inflioting the
penalty by hanging may be treated as surplusage end,
by operation of law, the new method of ocarrying out
the penalty by eleotrooution may bde substituted in
its plece without the necessity cof this Court emend-
ing the sentence in that respect or remanding the
case to the district eourt to have the sentence
anended s0 as to conform with the mew law, Act 14
of 1940,
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*In the cases of Woo Dak %an v, Ttate and
Hernandex v. State, supra, where the defendants had
been sentenged t0 desth by hanging under the law,
ut defore She sxecutions eould take place, legls-
lation was passed whish changed she mode of in-
rlieting the death penalty froam hanging to eleo-~
trooution and lethesl gas, respectively, the Court
apparently eonsidered that dy mere operation of law
the new method of execution was the legsl way to
earry out the penalty without ameanding the sentesnces,
because, in the former cuse it &irested execution
of the sentenocs pronounced end in the latser, on
appeal, 1% simply affirmed the Judgments.

*In State v. Browna, supra, the defendant was
oonvisted of murder in the first degree and sen-
tenced %0 death By hanging, ss provided dy the law
in erffect at that time. BSubsequently, the Legis-
lature passed a statute, whiah repealed outright,
without & saving c¢lsuse, the law providing for the
infliletion of the dsath penalty by hanging. The
new ot substituted the method of the execution dy
the administration of lethal gas. The Attorney-
Generel filed a motion to have the sentence amend-
ed %o conform with the Bew law. The Court followed
the rule of the Melloy csse and other authorities
therein oeited and oonsluded that as the defendant
was not affeoted 42 sny of his subatantial consti-
tutional or sseatutory rights and as the change wes
purely procedursl, relating solely to pensl sdmin-
istretion, there was no reeson why the new law -
should not apply to csses pending at the time the
ehange went into effeot. 7The Court then oconaidered
the question of whether or not it should {mpose the
sentence in acocordance with the new law or remand
the case t0 the distriet ocourt for thet purpose snd
oconoluded by affirming the convietion of the appel-
lant of murder in the first degrees and the inflio-
tion of gepitel punishment snd set aside the gen-
tence to suffer death by hanging, and remended the
case t0 the trial court %0 have the sentencs im~
go-od ia scoordance with the provisions of the new

.'.
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*"In the instant ease, the ascoused was seatenced
to death and the mode of inrliotlag the penalty

was by hanging, in accordsnee with the law as it
existed at thet $ime. While the cese was peading,
the State statute changing the method of exesution
$0 eleosrocution became effective. As this new law
hed retrospective effeet, exeoutioa by hanging as
atated in the sentence d{d not eonform to the new
method of inflieting the death penslty. The verdict
of the jury finding the defendsat gullty as ocharged,
an unqualified verdiot, as well as the sentence in-
pollns the death penmalty, were held %0 be valid dy
thias Court, and the Supreme Court of the United
Steates refused to review the case. TExesuting the
present valid death sentence by hanging the de-
fendant is not ia conformity with she new law re-
quiring the inflioticn of the death penalty by elee-~
trooution. As the manner of executing the desth
penalty by eleoctrocution is more humane and does
not affeot any substantive or substential) right of
the defendant, he cannot oomplein of the sentence
being amended 30 as to eonform with the provisions
of Act 14 of 1940,"

The Supreme Court of Loulsians in Henry v. Reid,
201 La, 858, seid:

"The main complaint of the relatrix is that
for many years under the previous law of this
State, 1t has deen customary so provide in the
Judgment or sentsnce of death the manner or mods of
exesution of she prisoner (i, o., desth by hanging),
and that this was & safe end dorinito way of ocarry-
ing out the law and should have been followed,

"Even if 1t de conoeded thet atipulating in
the judgment of sentence the manner and mode of the
execution of the death sentence was the detter
practice, it is observed that the relatrix has not
pointed to any law that showa, under the facts and
oircumstances of this case, she i3 bdeing deprived
of any legal right, or is adout to be executed in
& manner and by & means sontrery to the lsw as it
oxists today. Her attorneys were aware of the faot
that the Judgment of sentence was %o de carried out
according to law, at the time her appeal was finaslly
passed upon dy this Court and did not thea reise this
issue. State v, Heary, 200 la. 875, 9 So. 24 215,
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"Having felled to show that she was in eny
way prejudioced or was unlawfully deprived of any
right, the trial judge properly refused to grent
a prelialinery finjunotion to restrain the sherirt
and his deputies from the performance of their
duties in earrying out the sentence of the court
and the desth warrant of the Governor.

"With reference to the csontention that Act
Xo. 14 of 1940 is unoconstitutional beoasuss it ia
an ox post faoto law, it is surfiolent to say that
this Court peassed upon this identical question
in the cese of State v. “lerre, 200 La, 208, 9 0.
24 L2, and held thet the Aot was not unconstitu-
tional. Theresfter, the sccused applied to the
Supreme Court of the United States for s writ of
certiorari, whioh was denled on Ootober 12, 1942.
See, State of Louisisns ex rel., Hugh Plerrs v,
Honoradle Sam Houston Jones, Covernor of Louisianas,
63 3. Ct. 64, 87 L. E4,"

In view of the foregoing euthorities it is the
opinion of this department thast when the defendant is ap-
prehended and returned to Texms, he may de sleotroscuted,

Very truly yours
ATTORNEY GENERAL OF TZXAS

By -c ' b’w)
« C, Davis, Jr.
Assistant
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