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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Coke t. Stevenson
Governor of Texas
Austin, Texas

Dear Governor: Opinion llo. 0-577C
®e: Portion of armed forces now in
service of United 3tates Govern-
ment entitled to vote in coming
Tecxas prinary elections, and a
related question,

We are in receipt of your letter of December 29,
1943, in which you ask our advice in answer to the following
gquestions:

%1, What portion of the armed forces now in
the service of the United tates government is
entitled to vote in our coning »nrinary elections?

"2, In the event that any portion of such
forces is entitled to vote, then will you also ad-
vise me as to the procedure to be followed in order
to vote absentee?®

In answer to :our first cuestion we Gireet atten-
tion to Sections 1 and 2 of Article 6 of the Texas Constitu-
tion, as well as to Section 40 of Article 16 of the Constitu-

tion, and Articles 2954 and 7046 of the levised Civil Statutes
of Texas,

: 3ection 1 of Article 6 of the Constitution reads as
follows:

"The following c¢lasses of persons shall not be
allowed to vote in this State, towit:

"First: Persons under twenty-one years of age.,
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"Second: Idiots and lunatics.
"Third: A4ll naupers supported by any county,

"Pourth: All persons convicted of any felony,
subject to such exceptions as the Legislature may make.

"Fifth: 411 soldiers, narines and seanen,
employed in the service of the Army or Navy of the
United States. Provided that this restriction shall-
not apply to officers of the National Guard of Texas,
the National Guard eserve, the Officers leserve Corps
of the United Ztates, nor to enlisted men of the
National Guard, the National Guard leserve, and the
Organized Heserves of the United Ztates, nor to re-
tired officers of the United States Army, Favy and
Marine Corps, and retired enlisted men of the United
States Army, Favy and larine Corps.”

Section 2 of Article 6 of our Constitution pre-
scribes the qualifications of voters in this State in the
following language:

"ivery person subject to none of the foregoing
disqualifications, who shell have attained the age
of twenty-one years and who shall be a citizen of the
United States and who shall have resided in this State
one year next prececéing an election and the last six
months within the district or county in which such per-
son offers to vote, shall be deemed a qualified elector;
provided that electors living in any unorganized county
may vote at any election precinct in the county to which
such county is attached for judiciasl purposes; and pro-
vided further, that any voter who is subject to pay a
poll tax under the laws of the Ctate of Texas shall
have peid such tax before offering to vote at any
election in this State and hold a receipt showing that
said poll tax was paid before the first day of February
next preceding such election, Or if said voter shall
have lost or misplaced said tax receipt, he or she, as
the case may be, shall be entitled toc vote.upon making
affidavit before any officer authorized to administer
oaths that such tax receipt has been lost, Such affi-
davit shall be made in writing and left with the judge
of the election, The husband may pay the poll tax of
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his wife and receive the receizt therefor., In
like manner the wife mav pay the poll tax of her
husband and receive the receipt therefor. The
Legislature may authorize absentee voting. And
this provision oI the Constitution shall be self=-
enacting without the necessity of further legis-
lation,"

Section 40 of Article 16 of our Constituiion pro-
vides, in part, as follows:

"Provided that nothing in this Constitution
shall be construed to prohibit an officer or enlisted
man of the Natlonal Guard, ana the hational Guard QRc-
serve, or an officer in the Officers leserve Corps of
the United States, or an enlisted man in the Organized
Reserves of the United States; or retired officers of
the United States Army, Navy, and lMarine Corps, and
retired warrant officers, and retired enlisted men of
the United States Army, Navy, and Marine Corps, from
holding in conjunction with such office any other of-
fice or position of honor, trust or profit, umnder thisa
State or the United Etates, or from voting at an%
ilection; General, Special or Primary in this 3tate
when otherwise qualified,” (.mphaslis ours)

Article 2954, R, C, S,; in the words of Section 1
of Article 6 of the Coustitution, with the exception that
the fifth class of persons who by that statute shall not be
permitted to vote are listed as:

A1)l soldiers, marines and seamen employed
in the service of the army or navy of the United
States,.,”

It will be seen that this provision of the statute
has been superseded by the provisions of Suction 1 -of Article
6 and Section 40 of Article 16 of the Constitution, so that-.
the limitation of this statute need not lhere be considered,

Section 3 of Article 7 of the Constitution provides
that the poll tax of one dollar on every inhabitant of the
State between the ages of twenty-one and sixty years shall be
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set apart annually for the benefit of tle publiec schools,
Section 1 of Article & of the Constitution provides that
the Legislature may iaposc a poll tux,., Tursuant to the pro-
visions of Articles 7 and 8 of the Constitution the Legisla--
ture has imposed a poll tuax by the cnactment of iArticle 7046,
X, C. 3,, which reads as follows:

"There shall be levied and collected from
every person between the ages of twenty-one and
siuty years, resident within this State on the
first day of January of cach yvear (Indians not-
taied, and persons insane, blind, deaf or dumb,
or those who have lost one hand or foot, or are
permanently disabled, excepted), an annual poll
tax of one dollaxr and fifty cents, one dollar for
the benefit of the free schools, and fifty cents
for general revenue purposes. Said tax shall be
collected and sccounted for by the tax collector
each year and apuropriated as herein required. No
county shall levy nore than twenty-five cents poll
tax for county purposes, The noll tax due from
citizens of unorganized counties shall be paid in
the county to which the unorganized county is at-
tached for Jjudicial purposes,®

Article 2959, V. A, C. L., provides that:

A poll ta: shall be collected from every
person between the ages of twenty one (21) and
sixty (60) years who resided in this State on the
first day of January preceding its levy, Indians
not taxed, persons insane, blind, deaf or.dumb,
those who have lost a hand or foot, those perma-
nently disabled, and all disabled veterans of foreign
wars, where such disability 1s forty (40%)} per cent
or more, excepted, It shall be paid at any tinme
between the first day of October and the first day
of ‘February following; and the person when he pays
it, shall be entitled to his poll tex receipt, even
if his other taxes are unpaid."

Article 5840, R. C. S., provides that certain of-
ficers and enlisted men of the active militia of this State
shall be entitled to an exemption from the payment of all
poll taxes except the poll taxz prescrived by the Constitu-
tion for the support of the public schools, and Article 58h1
ke C. 5., provides the method of taking advantage of such
exemption,
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The foreroin; constitutional and statutory provi-
sions set out the oualirications of & voter in this 3tate.
It will be ceen, then, thut in order to vote in the coming
primary elections ol this Jtate, the votoer nust mect the fol-
lowing conditions:

a, He nust have attained the age of tucnty-one
years.,

b. e must be a citizen of the United 3tates.

¢c. He must have resided in this Stat~ one year
next preceding the election and the last gix montns in the
district or county in which he offers to vote,

' - @s He must have paid his poll tax, to which he
became subject on January 1, 1943, and which must be »naid
before February 1, 1944.

e, ile must be subject to none of the disguali-
fications set out in Section 1 of Article 6 of the Constitu-
tion.

Now, the disguolifications named in 3Jection 1 of
Article 6 of the Constitution, as pointed out above, include:

"All soldiers, aarines and seanen, employed in
the service of the Army or Lavy of the Unitel 3tates,
Provided that this restrietion shall not applr to of-
ficers of tiae Hational Guard of Texas, the Lational
Guard leserve, the Oificers leserve Corps of the United
States, nor to rctired officers of the United States
Army, Navy, and Marine Corps, and retired warrant of-
Ticers and retired enlisted men of the Unitnd 3tates
Army, Navy and Marine Corps.?

And 3ection 40 of Article 16 of the Constitution
provides that "nothing in this Constitution shall be construed
to prohibit® any of the officers or men excepted in the proviso
of Section 1 of irticle & "from voting at any Election; General,
Special or Primary, in this State when otherwise gualified.”

Z2ach of the above-quoted poptions of Articles 6 and
16 of our Constitution were added by amendment in 1932; at
that time the Army of tihe United States was composed of the
Rlegular Army, the National Guard while in the service of the
United States, and the Organized Reserves including the
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Officers' leserve Corps aad the Lialisted Reserve Corps,

U. 3. C. A,, Title 10, Cia, 1, Sec. 4. The statute defining
the Army of the United States was amended in 1941 so as to
read:

"he ariy of the United States shall ccnsist
of the aegular Aray, the Hationsl Guard of tae United
States, the Officers'! Reserve Corps, the Orgasized
Ressrves, and the Enlisted Adescerve Corps, anl shall
include persons inwucted into the land forces cr the
United States under scctions 301-31l6 of aripeandix to
Title 50.," U. 5. €. &., Title 10, Ch. 1, Cec. 2.

The ilegular army was then and is now defined as
follows:

"Phe Regular Arny is the pernanent nmilitary
establishment, which is maintained both in peaceand
in war according to law,” U, 3, C. &., Title 10,
Ch, 1, Sec. 3. '

*

While we find no statutory definition of eﬁe
Regular Navy, by a parity of reasoning it consist3 of the
permanent naval establishoient, which is maiatained both in
peace and war according to lew. It is clear thai neither
the "iegular srmy” nor the “Regular Wavy" compreienGs the
various reserve forces who g0 to make up, either the Army
or the Navy of the United Ztates. It is equally slear that
neither such reserve forces nor nersons inducted ‘nto the
land and naval forces under the provisions of thz Selective
Service Act of 1940, when called to active duty, are members
of the .legular ALrmy or of the Regular Navy, Cramer v. Shep-
pard, 167 S. W. (2d) 147. ‘

In the Cramer case the Supreme Court of this State
had before it the cuestion of whether an officer appointed
under the provisions of 3Jection 513, Title 10, U, S. C. A,
as amended, June 15, 1633, c¢. 87, Sec, 20, 48 Stat, 161; Sept.
9, 1940, c¢. 717, Title I, Sec. 101, 54 Stat, 875, could continue
to hold c¢civil office in this State under the provisions of
Section 4O of Article 16 of our Constitution. In holding that
he could continue to hold such civil office the Supreme Court,
speeking through Justice Sharp, after stating that the terms
used in the constitutional anendment must be understood as
defined by the then existing federal statutes, stated:
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mAt that time the 'Officers Reserve Coros!
as expressed In Section 351, 10 7. S. €. L., “ncluled
all officers assigned to 'sections cozresponiing to
the variosus branches of the Rejular Army, ani of suck

additional sections as the Fresident may disect oL L.

and, as expressed in Section 513, 'inp time of war any
officer of the Regular Arny mey be appolnsed wo higher
temporary rank wit..out vacating his permsnenl, commis-
sion, such eppointments in grales below thot -7 brigelilev

general being nele by the President alone, Lt egll cthaeo
appointmentsg or ¢ 01ficers in time of war shalT he In the
Officers’ Reserve Corps.' (Jtalics ours) As stated
above, Section 513 hes been amended since Sections 33
ani 40 were adonted. It is seen, therefore, that sall
officers in the Army of the Jnited 3tates appointed

in time of war, except Regular Army Qfficers, were ap-
pointed in the Officers' Reserve Corps. When the words
of the ameniments were chosen, it was intended to in-
clude all classes named-~~that 1s, 'National Guard,

the MNMational Guard Reserve, and the Officers Reserve
Corps of the 'Inited States . . .' as those tems were
understoed at that time. It clearly apnesrs that the
people, by adoptlng these smeniments, intenasi to re-
lieve the classes named therein from the inanlovitions
contained in the then existing Constituticn, &nd as
construed by the declslions of our court abivz cited,
Any other holding woull destroy the very chbject sought
to be obtalned by the adoption of the ameniments.

iﬂ

"Judge Dixon was under L5 years of age on Aupust
14, 1942. He 1s not in the Regular Army for the fol-
lowing reasons: (1) Regular Army commissions are in
the permanent organization as defined in Section 3
above, and are for a definite period of time or for
life. (2) Section 513 provides 'that an sppointment,
other than thet of the Regular Army made in time of
war, shall continue until six months after its termina-~
tion.' He was not & member of the National Guard because
he was not in any military organization before accepting
the appointment as a Major in the Army of the United
States. He was not inducted under the Selective Service
and Training Act of 1940, He is a commissioned officer,
and could not be a member of the Enlisted Reserve Corps.

"
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"We tnink the peorle, by the gloption of the
ameniments, intendei to avoil the inhibitions con-
tained in the then existing Constitution with
respect to dual office holding. . . The people
no doubt considerel, when they adoptel these 3 nd-
ments, that the publlc's welfare would be betiLz.
served by allowing these classes to gserve the S.ete
anl the Nation in the military units namedi, wil.ie
at the same time rendering service to the Statz as
civil officers.™

No case involving the right of reserve navsal
officers, members of the Marine Corps, or persons inducted
into the land anl naval forces under the provisions of the
Selective Service and Training Act of 1940, to hold civil
office or to vote has been decided by our courts. However,
in Attorney General's opinion No, 0-~5039, this department has
ruled that the provisions of Section 40 of Article 16 exempt
all reserve officers commissioned in any branch of the land
and naval forces from the constitutional inhibition azgainst
dual office holding, anl that the same rule applies to per-
sons inducted into the lanl and naval forces under the pro-
visions of the Selective Training and Serviece Act of 1940.

This interpretation of the constitutional pro-
visions here unier consideration 1s strongly supported by
the wording of those provisicns. The exemption is extended
to "officers in the Officers Reserve Corps of the United
States." The terms, as ufed, are zseneral and descriptive.
Had the framers of these constitutional amendments 1ntended
to 1imit their eifect to the Officers' Reserve Corps of the
Army of the United States or to the Organized Reserves 22
the Army of the United States they could have done so in
plain words, They 4id not see fit to so 1limit the constitu-
tionsl provisions, and as written, the wording is broad enough
to include all of the verious reserve officers corps belonging
to the Unlted States and all of the organizei reserves belong-
ing to the United States.

So construed, the terms "Officers' Reserve Corps
of the United States" and "Organized Reserves of the Tnited
States™ embrace all officers and all enlisted men, whether
enlisted by draft or otherwise, who are members of the land
andi naval forces of the United States, except those officers
and men who are a part of the Regular Army or of the Regular
Navy, that 1s, members of the permenent military or naval
establishment of the United States,
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You are, therefore, advised that 1t is the
opinion of this department that g1l of the armed Toreces
of the Jnited States, except those who are nmemhers of the
permanent milltary or naval establishment, that 1s, members
of the Regular Army or the Regulsr Navy, who are ciherwise
qualified, are entitled to vote at the coming priwma.y elec-
tions in this State. Any other construction of such pro-
visions would convict the people of Texas of iiscrainination
against all those men of this State who, 1n the ferformance
of their patriotic duty, are giving their time sand their lives
to branches of the armed services other than the Army. This
we are certain the people of Texas 1id not inteni to do, aui
this, we are certain, the people of Texas have not done by the
passage of the constitutional ameniments under consideratior.

In answer to your seconl question you are advised
that the qualified voter who is in the armedi forces, in orier
to vote absentee, must pursue the sanme course as any other
voter. Absentee voting in this State is governed by Article
2956, V. A. C. S. That article reads, in part, as follows:

"Subdivision 1. Any qualifiei elector of
this State who is sbsent from the county of his
residence, or because of sickness or physical dis-
ability can not eppear at the poll place in the
election precinct of his residence, on the day of
holding any general, special, or primary election,
may, nevertheless, cause his vote to be cast at such
an election in the precinct of his resiience by com-
pliance with one or other of the methois hereinafter
provided for absentee voting..

"Subdivision 2. Such elector shall make applica-
tion for an official ballot to the county clerk in writ-
ing signed by the elector, or by a witness at the direc-
tion of sall elector in case of latter's inability to
make -such written application because of physical dis-
ability. Such application shall be accompanied by the
poll tax receipt or exemption certificate of the elector,
or, in lieu thereof, his affilavit in writing that same
has been lost or mislaid. If the ground of application
be sickness or physical 3isability by reason of whieh
the elector cannot appear at the polling place on
€lection day, a certificate of a duly licensed physician



Honorable Coke R. Stevenson, page 10

certifving as to such sickness or 1lisability shall
accompany the application.

"
.

L] L] L]

"Subdivision 4. At any time not more casn
twenty (20) days, nor less than three (3) iays prior
to the iate of such an election, such elector who
makes written application for a ballot as provided
for in Subdivision 2 hereof, shall be entitl=d to
have his ballot cast at such an election on cormgli-
ance with the following provisions:

"The application, including fifteen cents
(15¢) to cover postage, shall be mailel to the County
Clerk of the elector's residence whose duty it shall
be forthwith to mail to such elector a blank official
ballot and ballot envelope as provided in Subdivisicn
3, which ballot shall be marked by elector, or by wit-
ness at the direction of sail elector in case of lat-
ter's inability to mark such bellot because of physical
disability, in the presence of a Notary Public or other
persons qualified under the law to take acknowledgments,
and in the presence of no other person except said
witness and/or such officer, and in such manner that
such officer cannot xnow how the ballot is marked, and
such ballot shall then in the presence of such officer
be folded by the elector or by said witness in case of
physical disability ol said elector, deposited in said
envelope, the envelope securely sesled, the endorsement
filled out, signed end sworn to by the elector, or in
case of physical disability, then by the sail witness
for and in behalf of sail elector, and certified by
such officer and then malilel by such officer, postage
prepaid, to the County Clerk."

Subdivision 3 provides that any qualified voter,
who expects to be absent from the county of his residence on
election day, may vote absentee, in person, st any time not
rnore than twenty days nor less than three days prior to the
date of such election, and provides the manner of such ab-
sentee voting.

Other provisions of the statute have reference to
the Juties of the election officials as to the casting of
absentee ballots and other incidents of absentee voting.
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With these we are not here concerned.

It shoull be pointed out that while an anplicetion
rfor a ballot rnust be mele in writing unler the provizicns of
Subdivisions 2 and 4, there is no restriction as t- ii¢ time
of making such application, except that it must, <l course,
be made in time that the ballot may be received ani returned
so as to reach the clerk at least three lays pricr o the
election; there being no such restriction upon tihaz neiling
of the application as exists as to voting absentee in perscn,
which cen only be done diuring a period not more than twenty
days and not less than three lays prior to the election date.

However, despite the fact that the application
may be earlier, the ballot may not be cast, and the clerk is
not authorized to mail & ballot to an aebsentee voter sooner
than twenty days prior to the date of the slection, under the
provisions of Subdivision 4. '

In connection with the foregoing liscussion of
the qualifications of voters in this State it should be notei
that Section 3 of Article 7 of the Constitution of this State
imposes a poll tax of one Aollar upon every inhabitant of this
State between the ages of twenty-one and sixty years, for the
benefit of the public free schools, It should be further
noted that Section 1 of Article & of the Constitution author-
izes the Legislature to impose a poll tax and that pursuant
to that article the Legislature has proviied for the levy of
& poll tax, in the total amount of one dollar and fifty cents,
one dollar of such tax belng for the benefit of the public
free schools ani fifty cents thereof being for general revenue
purposes. Art. 7046, R. C. S., Article 2956, V. A. C. S. pro-
vides that such poll tax shall be c¢ollected -from every person
with certain exceptions, who resided in this State on the
first dey of January precelding its levy, and that same shall
be paid between .the first iay of October ani the first day of
February following its levy.

It will be seen that the poll taxes imposed by the
foregoling constitutionel anl statutory provisions for the
year 1943 are now due and payable i1f they have not already
been pald. The Constitution provides that such taxes owing
by the 1lhdividusls subject thereto cannot now be released,
Const., Sec. 55, Art, 3, as amended Nov, £, 1932. Neither
can the individuals subject to such taxes be permitted to
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person, with certain exceptions, who resided in this
3tate on the first 3ay of Jdanuary preceding its levy, and
that same shall be raid between the first day of October
and the first day of TFebruary following 1ts lavy,

It will be seen that the poll taxe3d imposed
by the foregoing constitutional and statutory provisions
for the year 1943 are now due and rayable if thsey have not
already been pald., The Constitution provides that sich
taxes owing by the irdividu2ls subject thsereto cannot now
be released, Const., Sec, 55, Art. 3, as amended 'nv, 8,
1932, TIieither can the individuals subject to such taxes
be nermitted to vote at the coming elections unless such
individuals have paid such taxes and have a receipt svidornes
ing such payment prior to February 1, 1944. See Const,,
Sec, 2 of Art, 6, supra,

Summarizing, you are advised,

First: that all members of the armed forces
in the service of the United 3tates Government, except :1embers
of the Raegnlar Army and the Regular llavy, are entitled to
vote in the coming primary elections of thls State, provided
that they are otherwise qualified to vote in such elections,

Second: Such vcters mey vote absentae in
exactly the same nanner as provided for absentee votlng by
othar voters, That is, they may, (a) vote absentee, in
person, at the office of the County Clerk of the county
of their residence at any time nct more than twenty days
prior to slection day and not less than three days prior
thereto. (b) They may vote absentee by mail by making
written application for a b=1llot in the statutory manner,
Such application may be made at any time prior to the elec-
tion, and upon such arplication ballot may be mailed to
the voter by the county clerk at any time not more than
twenty days prior to the date of election. The absentes
ballot must be cast turing a pericd not more than twenty
days and not less than three days prior to election day.
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Trusting that the foregoing fully answers
your inquiry, we are

Very truly yours
ATTCRIEY GFNERAL CF TEXAS

/s/
By Ardell Wililams
Assistant

/s/
By Fowler Roberts
Assistant

FR: AMM

APTROVED JAY, 10, 1944

/s/ GROVFR SELLFRS
ATTORITY GTTRAL OF TTXAS
I[I7IS OPINION CONSIDERED AND

1}

AFFROVED I LIMITED COHZR TIC

I



