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Dear hr. cavynessay

ments

b's salary in sueh
ias dled during a

s Lo an employee?”

The 1i1ability of the State for payment of compen-
sation Lo an employee is predicated upon the conception of
mutuab\ggreement of the parties ~-- the Btate and the em-
ployee »- for service to be performed by the employee and

payuwent shercfor to be made by the State., There can be no
liabilitj\on the part of the State unless there has been
performed \the contomplated service by the employee. Com-
pensation is an incident to the service and dependent upon
it.

NO COMMUNICATION 1S 7O BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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in the case of the head of a department, or any
other official, the general rule of liability for compen-
sation is net predioated upon an actual performance of the
departmental or official duties, but compensation is an in-
c¢ident to the office, and may be paid and even enforced,
when in truth the of'ficer does not perform the official
duties of his office.

This distinétion with respect to employees and
officers is of no importance, however, in the present in-
quiry. Under no esonception of liability, whether to an
exployee or to the head of a department or ether public
officer, will the State be liable where the employee has
not perforxed his services, or the head of the department
or ttate official, as the case may be, has died. In the
case of the employee the performance of his contractual
duties ceases upon his death, and therefore there is no
liability to his estate whatseever, and in the case of
the death of the head of a department, or other State of-
ficer, there is no further liability of the State to his
estate or legal reprosentative, because he has ceased to
be an officer of the state, and the principle that com-
pensation is an incident to the office has no applica-
tion, for ihere is no official tenure or holding upon
which Lo predicate liability.

This Department held in Upinion No, O0-p814 that
an employee of the sState whose employment was terminated
by the order of the executive director having authority
was not entitled to compensation beyond the date of his
discharge as a vacation allowance, in which epinion wve
said:

*From the facts as set out in your let-
ter, it is apparent that lir. Harris (the em-
ployee) was not in the employment of the State
between kay 23, 1940, and June %, 1040, For
this reason, you are advised that kr, Harris
cannet be legally paid for the period between
hay 23 and June %, 1040.7

Bo, also, in Opinion No, O0-4804 we reaffirmed
that bolding in the feollowing languages

*in your letter of inquiry of date karch
%, 1942, you state that kr. Hogg, an employee
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of the Texas Liquor Control Board at the
time of his death was entitled to the

. statutory vacation period, and inquire
vhether or not his estate may now be paid
the salary which kr. Hogg would have drawn
during such vacation peried but for his
death .

"Your question umst %e anawered in the
negative. The statute contemplates $hat en-
ployees of the State may have the designated
period of vacation upon full pay. This
means, necessarily, that the status ef the
employee must have existed during the so-
called vacation period. Where one dies, or
otherwise ceases to be an employee of the
State, his status as employee, of course,
is at an end, and, therefore, the incident-
al right to a vacation upon full pay as an
employee has ceased .

From what we have said it follows that your
questions should be answered categorically as follows:

(1) The State's l1iability ceases upon the
death of thg employee.

(2) Our answer to (1) is not affected by the
source of the public funds from which the employee was
paid .

(3) Our answers to (1) and (2) would be the
sape as above given, where the deceased servant was the
head of a department or other public official, as contra-
distinguished from an employee of the State.

Very truly yoursa
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