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S. Is it legal for a dofuty constadble to ac~
oept money for keeping order in a night olub with-
aut turning said money into the County fTreasury,
even though he gives the sald night club more of
his time and eattention than {s required in the
oourse of hig duties as deputy oconsteble, and al-
though he is pald nothing by the gouaty? :

4. Only one deputy copstadle in Travis
Oounty is recelving a salary from the oounty for
his services as suoh officer., However, four %“gpe-
ofa) deputy oonstadles® have been nppointed a
appr oved by the Commissionerst gourt, in ‘acoord-
ance with Article 687%a, Vernon's Anpotated ¢ivil
gtatutes, sald deputy constables receiving no
gsalary, although they 4o receive more than forty
dollars per month from private individuals to
keep order in night olubs. Are these "gpecial
deputi oonstables" legally permitted to carry
pistols, under pArtiocle 484, supra?

8. Assuming that oOperators of a drug store,
grocery store or other buelness must take large
sums of mopney to the baank, and ae a practical mat-
ter, the sherifftg department nor the police de-
par%ment cannot frovidc an armed escort, may such
operators or their employses legally arm them-
selves with pistols for the purpose of proteoting
the monsy while it is 8o conveyed to the bank?

8. Article 4685 of the Penal Code ocondeans
the carrylng of arms in certain assemblies, 1Ia
a 'night club where people assemble to drlnk beasr,
and sometimes dance, such a place of assembly Or
amusement as to come wnder the provislons of such
Artiole?

7. tould the type of officer referred to in
question 1, above, come within the provisions of
Article 485 if he carrlied a pistol in a night olud
such as 1s described in question 6%

8. (ould even the owner of suoh night olub,
as desoribed in gquestion 6, legally arm himself
or ap agent to keep order in such en assembly?

4
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-9 18 a hotel lobby a place of assemdly as
contemplated by Article 485, krenal Code?

10, If the answer to question 9 1s in the
affirmative, oould the hotel management legall
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Your first question involves several oconsiderations,
In the first place you refer to a "speoial oonstablem, What
is a "speolal constable®? The statute referred to (Art, 484,
P:n:i Uéio] specifies a “speoial policeman” bu "deputy ocon~ v v
stable*, B

Next, we note the language of the Article under
oonsideration. As 00difled and now standing upon our state
ute books as Article 484, Penal Code, the pertinent provi-
sions read as follows:

J

*The preceding artiole shall not ;fply to
s+ « o any peace officer in the actual scharge
of hig official duty, nor to the carrying of arms
on one's own premises or place of dbusiness, nor

to persons traveling, nor to any deputy constable,
or ecial lioceman who recelves a compensatlion
of ;

orty dolTars or more per month fOF hls serv-
Tces as suoh Offlcer, and who 1s appolnted Ln con-
Tormity with the statutes authorlzing Sudh eppolnt-
ment; . « . (Emphasis ours.)

Prior to the codification of 1985, the above arti-
cle was known as Article 476 of the Penal Code of 1911; it
wvas amended by the Fourth Called Session of the Thirty-fifth
Legislature (Acts 1918, Fourth Called Sess. ¢, 91, 31; 19
G. L. 194), and as then reenaoted read es follows:

wthe preceding artiole shall not apply to
+ » « any peacs officer in the actual dlscharge
of his officlal duty, nor to the carrying of arms
on one's own premises or place of buslness, nor
to persons travelling provided, this exception
shall not apply to any depuly constable, or spe-
olal policeman who does not recelve a compensa~
vion o orty dollars or more per month 1or his
servioes as such officer, and who Ia not appolnted
In conformlly with the statutes of Lhis state au-
thorlzing such appointment; . . «% (BmpNasls ours,)
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As recodified in 1925, and as it stands today, does
the sfatute reguire a deputy constadble, in order to ocome with-
in the exception, to "receive a ocompensation of forty dollars
or more per month for his services?®

Another incidental question concerns the authority
of a private oitizen to employ either a *specialv or a "de-
puty constable” to keep order in a night olud, and to0 pay the
sum of 34.00 per night (or any sum) for such serviges.

The only references we find in the statutes to "spe-

¢lal constables™, as such, are foaund in Articles 108 end )

of the Qode of Criminal Procedure. They may be appointed by
any maglstrate, only to "suppress riots, unlawful assemdblies
and other disturbances at elections™; when duly appointed in
accordance with the provislons of the cited articles of the
Code, they have all the powers of peace officers generally,
for the limited purpose for which they are appointed. Gon-
zales v, gtate, 53 Tex., ¢r. R. 430, 110 8, w, 740.

We find no allusion in the Codes to the term “spe~
cial dsputy" constable. The leglislature has attempted to
authorize %wspeclal deputy sheriffs” in certain counties (Art.
3912r~-), |2, Vernon's Annotated Cilvil Statutes)) but we find
no legislative effort to oreate or suthorlize suoh special
officers to serve with or under constables,

v

We do know that t here is provision for the desig-
nation of persons other than regular officers to serve pro-
cess and warrants of arrest in certain cases 0f emergenoy
(arts, 231, 688, C., C+.P+); and on at least one occasion the
person so named was denominated a "deputy constabler (Ste-
phenson v. State, 93 Tex.' Cr. R. 578, 249 3, W. 492). The
cited case holds that ¢litizens appolnted under these statutes
can lawfully carry a pistol while soc engaged. However, we

do not think these statutes are pertinent to your problem,

Artiocle 484, supra, specifies ths exenption from
prosecution for unlawfully bearlng arms, insofar as the of-
ficer here alluded to is concerned, to a "desputy oonstabler,
Irrespective of the applicablility of the eclause, "who 1s ap-~
pointed in conformity with the statutes authorizing such ap-
pointment®, as contained in such statute, we think such would
have been contemplated, In other words, where the artiocle
uses the term "deputy constabla™, one who hes been duly and
legally appointed, qualiried and 1s acting as such, 1s con-
teaplated, and is intended to have the beneflt of the law,
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Although Article 484, Fenal Code, 1925, supra,
standing alone, may be suaoopt{bla of construction as to
whether- the underscored portion with reference to receiving
compensation of forty dollars or more per month i{s applica-
ble to a deputy constable, we think the leglslative history

of the act clearly indicates that it is, Note the under-
soored portion of the amendment of 1918, supra. See Stephen-
son v, 3tate, 93 Tex, Cr. R, 578, 249 S, W, 492, supra, where-
in it 18 pointed out that the cvldent purpose of the amendment
was to 4isoourage and prevent the useless and promiscuous
carrying of arms under the guise of special deputies. Also,

Opinlon 0-8372, Attornsy General of Texas, approved Jaauary
31, 1945, _ :

En

We herebyftdii:rata the languags of our said Opin-
ifon 0-8372: ‘

"The provisions contained in Article 484,
Vernon's Annotated Fenal Code, regarding compen~ -
sation of 340,00, or more, per month, is appll-
cable to deputy constables and special pollcemen,

In our Opinion No, 0-773, to which you referred in
your letter submitting the above questions, it ls stated;

", ¢« o it i3 the opinion of this department
that a deputy sheriff who preserves the peaoce at
a public celebration and dance would be acting
withln the scope of his offioclal dutles and would
not be entitled to receive extra ocompensation from
the county or from third persons, a different, or
a greater or less compensation for his offioclal

services than that which has been presoribed by
1&'. "

In the case of the quastion as submitted by you,
we express our opinion that elther a "speoial" or "deputy"
constable, conceding his appointment to be legal, would be
charged with the officlial duty to preserve tne peace, if
Fresent ir a night club, and as such officer, he would not
be authorized to receive .’4,00 a right, nor any other sum
28 compensation from an individual *for keeplng order in a
Light clubn., 34 Tex., Jur. 534, J1l17, and cases cited, The
Compensation of publlc offlicers must be fixed by the lLegis-
lature or by some governing body expressly suthorized so to
do, pirst Raptist Church v, City of yort Worth, (Tex. Comm.
APPe) 26 3, x. (2d) 196, affirming judgment {Tex. Clv. App.)
17 3, =, (24) 130.

‘\
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In vlew of our expressions above, whichk we belleve
are amply supported by the authori{ties, you are advised that
it 1s our opinion that a “speolal oconstable” or *deputy don-
stable" keeping order in a night olub urder the circumstances
recited in your first guoation, as a matter of law, would not
gome within the ¢x¢eptions and exemptions presoribed dy Art-
iole 484, Fenal Qode, supra, should he be proceeded against
for :néa:fpllr oqtrxing the arms prohibvited by Artiole 483,
Pensa ade, S .

four second question has been partially oonsidered
above. JPor offlola)l duties,suoh offlcer would not be ez~
titled to recelve any compensation other than that whieh has
been provided by law, 34 Tex. Jurs 534, supra, Jor any
other duties, not ocoming within the acope of a pegce offieer,
of oourse, the compensation would be a matter of private con-
tract. But when & disturbance of the pesace decame Imminent
or aotual, if an officer, one is oharged immediately with a
apecifie duty Yo preserve the peacq. Ses irtlele 37, Code
of Criminal Frocedure, 1925, While it is true that Artiocle
36, Cs G« ¥o, 1n defining peace officers states that a oon-

.Stable {8 such and omits any refarence to a deput{ consatables,
2

in wilson v. State, 117 Tex, Or. R, 863, 38 9. ¥. [24) 733,
it 18 polnted out that artlocle 38 wae enacted long prior to
the time that provision was made for the appointment of de-
puty constables, and the case contains this atatement:

", + s+ We think it was the intention of the
Legislature in providing for the appolsdtment of
deputy constadbles to lmpose upon such officers
the duties required of peace officers. If such
were not the case, the oivil statutes to whiloh
reference has been made are without effioasy.

s +» «" (Referring to the statutes providing for
deputy constables.)

Your third questloa 13 slso partially covered by
the discussion above,

However, merely because one is a deputy constadls,
he would not be regulred to give all of his time to the duties
of the ofrice whichk he holds. In our Qpinion No. 0-5081 it
was held that a constable on a salary basls could draw hls
salary a8 conatable,. although he was also employed by a Rail-
road as a tralnman. 'It is well known that many peace offlasers,
especially precinct officers, must supplement thelr official

46
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fncomes with earnings derived from mot-governmental sotivi-
ties, and »0 long as thol'hold themselves available at all
tires for whatever official dutlses that might come up, we
see no legal obstacles Lo prevent their dolaz so, provided
such employment does not entall activitles inconsistent with
their official dutiés. 1In ogss of negleot of orfisisl duty,
the law provides a remedy. g6e Title 100, Revised 0ivil
Statutes of Texas, 19288, "Gfficers--Removal Of*, and espe-
olally Artsicles 5070, 5973, et peq.

AB your gquestion 1a steted, we do not believe the
deputy constable could legally de pald dy private individuals
wfor keeping order in « night clud®. 1If, as already stated
above, the deputy oonsatadle wap present Ina aight olud where
a &isturbance actually oocurred, or wis impending, be-would
have enjoined on him by law u.oiear apd distingt ‘uty to aot
in his official capacity to preserve the peade, IXf the ocoun-
ty of hia appolntment, and whersin the night olud is situateqd,
pays its precinot officers on a salary basis, such Jeputy
would be bound, in event of arrest and eonviction of eny of-
fender, to collect the statutory fees for bhis services, from
the deferndant, and through his principal, the Constadble, to
remit said fees to the Officers' salary Fund of the county.

Ir the oounty haprened to be paying its precinot officers on

& fee basls, the prinelpsl, Constadle, would be entitled to
the feesm, subject to acodounting at the end of the year. In
feither event would the operator of the night elud be liable
for the fes {unless he happened to bs the oonvioted defendant),

nor oould the officers, or the county, proceed againet bhim
to collect it.

It the oounty pays its precipeot officers on a sal-
ary basis and the ocommissioners' court authorizes ths appolint-
mont and acoepts the services of a deputy constable, and fixes
no salary for such officer, he 1lg not legally entitled %o
look to private sourceg for compensation for performing his
official dutiea, The mothod of afpaintmentaand ths ocompensa-
tion, if any, to be paid such officers is fixed in jsrticles
302 and 6879a, Verron's Annotated Clvil Statutes of Texas,
#1ith refarence to such galaries, 1t is noted that the law
wovides a caximum or "celling™ bayond whioch a ocounty or pre-

olnet officer may not 30, hut 4028 not prescride a mipimum
or nfloorv,

If, for performing an officlial duty, the deputy
constable does collect compenaation frox a private source,
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such as a night oludb operator, he is doing that which is une
authorized and fllegal, but whatever may be the outoome of

any proceedings brought against him for such oonduct, the ?
county cannot oolleot the money, and therefore the officer J
concerned oould not be oompelle& te *turn &ald mousy into

the County Treasury".

With reference to& your fourth question, we again

note the expression or term *gpecial deputy oconstadlesw,
gee our discussion herelnabovd kl t3 thfs.

ASs the question 13 stated, we sxpresg the oplinion
that the purpogted offigers in question do not come within t
the forty dollar (§40.00) coupensation exemption, This for
the reasona, also disoussed above, with reference to private
employment io perform offiolal duty. = -

It will not be inoumbent on you, as county attorney,
to negative or otherwlse anticipate defenses, bdut we feel it
proper in thies conneotion to refer you te the line of cases
bearing on the defense that the aooused belleved or had rea-
son to believe that he was an officer and had the right to
carry a pistol. See, for example, the cases of Lylo v. Slate,
21 Tex. Cr. R. 153. i? 3. We 423‘ Carroll ve StatQ, TeXx. Cr.
APD., 857 8. W. 94; Blair v, 3tate, 26 Tex. Or. R. 387, 9 3, W,
890 and Barnett v, s‘tatr9| 89 Tex. Cr. R. 48, 229 3. W 519.
However, & mistake of law 18 no Jdefense, an& in cases whieh
we feel more similar to the ones of whioh you inquire, appli-
cation of the correet principle will be found in Johnson v,
3tate, 73 Tex. Cr. R. 135, 164 S, W, 833, Patton v. 3tate,

6l Tex. Cr. R, 352, 135 3. W, 856; RrRansom v, State, 73 Tex,
Cr, Re *42. 16 5S¢ ¥ 932 and Ga,ndara Ve St&te, 94 TeXx, CTr.
Re 535, 252 3. W. 168,

In view of the last ocited cuses, we are inclined to
the view that in a case such as you mention, any such defense,
it interposed, would be held inapplicable and inadrissible
as a mmiastake of law", .

Your fifth question is answered in the nexuative,
Nothing in the exceptions statute (art. 4£4, f. C., supra)
makes such a state of facts a defense,

As to your sixth questlion, the courts do not scem
to have passed directly upon the question of wshether a night
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olub, as suoh, comes within the statw e, ¥e guote Artiole
485, Fanal ,COJQ: |

“%JIf any person shall g6 into any ohurch or
any religious assembly, any sohoolroom, tallroom,
or othey place where persons are assemblsd for
asmsenent or for educatlional or scieantific pur-
poses, or into any oirous, show or public exhi-
bition of any kind, or aocial gothering, or to
any eleotion on the day or days of any election
where any portion of the psople of thia state are
oolleoted to vote abt an election, or to any other
place -where geoplo nsy be assetitled to muster or
porform sny Other pudlie duties, and shall have
or ocarry about his person any pistol or other
firearm, dirk, dagger, slung shot, sword cane,
spear, brasy knuokle, bowie knlfe, or any othey
kinG of a knife made and manufacturefl for the pure
poss of offense and defense, he shall be fined
not less {than cne hundred nor more than five hun-
dred dollara, or be oonfined in Jall not less
than thirty ﬁays nor gove than twelve months, or
both., Aets 1871, p. 25; Aets 1915, p. 1L38.n

It will dbe noted that the penalty is in substan-
tially the same languape and is the same ae that provided in
the general statute against carrying prohibited arams, Arti-
cle 483, Fenal Code, supra. , :

The glst of the offense coversd 1n Artiele 485,
supra, 1s the carrylog of a prouibited weapon into an as~
sembly mentioned in the statute and there must be anp actual
assembly of people at the time the weapon 1s 80 carried.
Casgels v, 3tate, 108 Tex., Cr. R, 477, 1 3, %W. (24) 644;
Ralney v. State, 8 Pex. Ur, H. 82, 34 Apn. Rep. 738; Owens
¥. State, 3 Tex. Cr, . 404. .

It would seex oclear that an asssmbly suoh as you
rention would come within that part of the gtatute defining
the assemdlies coverad as a "place where persong are assenm-
bled for sausexant®, or that zost certainly such an assen-
blage would be a "soclal gathering™, If the w~eapon be carried
into the eassembly while 2anciag was golng on, we think clearly
the statutory word "ballroom“ would be applicable.
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In Owens v. 3tate, supra, an indiotment charging
the offense to have been committed in a ballroom will be
understood to mean a place where a soclal gathering composed
of men and women were engaged in danocing and it ia not even
necegsary to allege that dancing was going on, this being a
matter of proof. The court further stated that the indlct-
ment was good in the charge elther that the offense was oom-
mitted in a "ballroom® or at "a soclal gathering". we af-
firmm that such a place as you describe in your sixth question
would come within elither Article 483 or 485 as a place where
the unlawful carrying of weapons is prohibited.

Conslderation of your seventh question impels notice
of the language of Article 488, Fenal Code:

wrhe preoceding article {Art. 485, Fenal (ode)
shall not apply to peace officers or other persons
authorized or permitted by law to carry arms at
the places therein designated.” \ :

It will be noted that the exemptions here enumer-
ated are not as numerous as those mentioned in Article 484,
supra, in regard to the orime of unlawfully oarrying arms
generally {Art. 483, supra). However, the limitation does
not seem to be so striotly applied to peace officers. Where-
as Articie 484 provides proteotion to the peace officers
®*in the aotual discharge of official 4duties® and doea not,
within the exoception, include deputy constables or apoeiai
pollicemeniwho receive less than forty dollars per month joom~
pensation, it hag been held under Article 486 that it s
‘npot incumbent upon a speclal polioceman to show that he was
then and there in the discharge of his duties as such. Wil-
liams v, State, 42 Tex. 464.

¥e beslleve, however, that Artlole 486 would have

to be read in the light of Articles 483 and 484, and that the
williams case would require reconsideration since the amend-
ment to the law in 1918 incorporated into whet is now Arti-
cle 484 the requirement that a peace officer must be "in the
actual discharge of his offieial duty" at the times of carry-
ing the weapon. In other words, we think the words “author-
ized or permitted by law to oarry arms at the places therein
deslgnated"” would be oconstrued to refer back to the general
exemption statute, Article 484, as the "lawv referred to in
sald Article 486, )
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Therefore, you are advised that it is our opinion
that "speoial constables™ or "dsputy constables" yreferred to
in your first question would not come within the exceptions
to Article 485 as specified in Artiole 486, for the same rea-
sons considered 1n our answer to your first queation.

Your eighth question is answered in the negative
by virtue of the expressions of the Court of Criminal Appeals
found in Alexander v. State, 27 Tex. Cr. R. 533, 1l g, W. 628;
Owens v, State, J Tex. Cr. R. 404; Brooks v. State, 15 Tex.
¢r. R. 88; Monson v, State, 45 Tex. Cr. R. 426, 76 g8, W. 570;
Nichols v, 3State, 45 S. W. 494; Gibbs v, State, 70 Tex. Cr.
R. 278, 156 8. w. 687; Cassels v, State, 108 Tex. Or. R. 477,
1 8. we (24) 644, 1In the last ocame cited, Judge Hawkins of
the present oourt said; '

#*The owner or ocoupant of a house where peo-
ple are assembled in a ssclal gathering may de
gullty of there carrying e pistol umsder the pro-
visions of Article 485, ¥, C.; henes under the
facts proven the court properly refused appel-
lant's speolal sharge ugioh directed an acquittal
if he was in hie own home at the time he carried
the pistol.» (piting ocases,)

With reference to your ninth question, we have ocare-
fully oonsidered the proposition of whether a hotel lobby
comes within the type of assemdblage coversd by the statute.
We have come t0 the eonclusion that it would not ifso faoto
be such a place; but natufally conditions could arise %o make
it so. Certalnly a hotel lobby is not a churoh, sshoolroom,
ballroom, or clirous, show, or public exhibition am meant in
the article. we do know that persons could very well as-
semble thare for religlous, aducationel or scientific pur-
poses. Indeed social gatherings are frequently held in hotel
- lobbles, and 1t requires no vivid imagination to visualize

people assembling there to perform publliec duties. Sueh mat~
ters would be susceptible to proof; if the State should prove
sufficient facts, a hotel lobby would come within the law,
Because of the possibilities, we 40 not attempt to categor-
ically answer your ninth guestion.

Your tenth apd final question is as to the right of
a hotel deteotive to bear the prohibited arms while on duty.
As stated, If within the hotel lobby thare was a public as-
semblage under the cirocumstances dliscussed in the preceding
paragraph making sald place one withlin Article 485, the hotel
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detective would come within the rules laid down by the cases
cited 1n answer to your eighth question, and he would be
amenable to proseocution, f the hotel lobby 4id not, in
fact, come within such definition, under the authority and
limitations as announced in Robdlson v. State, 103 Tex. Cr.
R 141, 280 3. w. 776, we are of the opinion that the de-
teotive could bear arms., With reference to a night watoh~
man for an oll company, the court said:

", . « Apprellant was employed by the Big

Lake 011 Company as a niggt watohmnn ¥e have
no doubt of his righ 0AITY & ur
the hours and at EL I ¥ Bl EEIE T

e place o ] employment,

- L] -

", « « Appellant testified that'it was his
business to watch the company's property at night.

"ije are of opinion that appollnnt's right to
oarry the pistol only lay within the bounds of his
employmsnt and 4uring the hours that he was on

duty. During suoh hours we think he was exempt
upder the law, but Lhat he Had RO Tlght Eo"ﬁIEIm
sald exemption when seen around ths town and vil-
lage of Texon in the daytime. He does not olaim
that he had any sugh duties within his employ-
ment, or that he was engaged in any ‘offioial duty
at the time he was soen oarrying the pistol.
(gnphasia ours. )

. We trust that the ubove e:poaition of the law ap-
pliecable to prohivited weapons will prove to be of benefit
to you, and that 1t adequately answers all of your questions.
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