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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVEN GELLERS

ATremncy GenenkL

Honorable Ceorge H, 3heppard
Comptroller of Fublie Accounts
Austin, Texas

Dear Sirs

ap followss

*T am attaohing
this department
of San Antonie.

of this doparnmé s a-d that he Distriet Attorney
of Bexar County, ' ou to advise this -
departmafit R > give to this at;ach-

D sataohts, Inoorporatod. was organized
in ordei\ to ‘w4 e techniecsl requirements of the In-
surancs Ddpartm 1n connestion with the organisation
of SouthwosSany Llo yds, At the time of the organiza-
tion of this Lloydt, 3120,000 par valus of ths § per~-
cent bonds of Dairylsand, Insorporsted, maturing 1946,
wole tondered as the guaranty fund for the lLloyds,
surance Department rerused this tender; reeson
that the velue -of the reel gstate securing these
bonds did not meot the lugal requirexnants for invest-
ment of the funds of the Lloyds, although thers was
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anple seourity back of tho bonds, ia mechinery and
equipmant and other porsonal property.

"Under the provisions of the law, as it then
reed, the Cozmon Stook of a sclvent, dividend-paying
corporation wos eligidle for the guaranty fund of the
Lloyds; therefore, we organized Dairy Invesatments,
Incorporated, using as its Capitsl Stook 3129,000 in
bonds of Dairylsnd, Incorporatsd, plus 31,000 in cash.
The honds of Dairyland, Inocorporated hsve now Deen
oalled and in lieu of these bonds, Dsiry Investments
now has a mortgage upon thoe Fort sorth plant of the
dairy oompanies, The Insursnce Despsrtment egreed with
this substitution and I think we have convinced them
tkat the sscurity bask of the $130,000 note 1s, now,
even better than it was when Dalry Investments owned
Dairyland, Incorporsted donds,

. ™A% sny rate, you csn sse that there was no
proparty oreated by the orgenization of Dairy Invest-
ments, W6 wore theretofore paying taxes on the prop-
erty securing the bonds of. Dairyland, Incorporated
.and we have continued to do so ever sincs thenj and
since the sudstitution of the first mortgage on the
Port worth plant of the Company, we have, of eourse,
continued to pay taxed upon the Fort Womth plant of

thg Company.*

The 1assue railsed 1s whether Dairy Investments, Ina,
owes ad valorem taxes cn sald bonds and mortgage note,

Artiocle VIII, Section 1 of the Taxas Constitution pro-
vides in part as Tollowsy :

~ wpaxation shall be egual and uniform. All
property in this State, whether owned by netural
persons or corpor.tions, other thaen municipal
shsll be taxed in proportion te 1ts value, wh{oh
shall be ssocortained as may dbe provided dy law."

Artiole 7145, R. 8., provides;

"411 property, recl, personal or mixed, ox-
gept such 28 may bs horeinaftsr expressly ex-
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enptad, is sudjest to taxation, and the mams shsll
be rendered and listed as herein presorided.”

Artiole 7147, R. 3., provides:

"Persconal property, for the purposes of taxa-
tion, shall be construed to inoclude all goods,
chattels and effects, and all monsys, oredits,
bonds and other evidences of debt owned by oitizens
of this 3tate, whethor tho same de in or out of the
3tate; sl lhipa, boats and vessels balonging to
inhebitents of this State, if registered in this
Stats, whether at home or abroad, and all ocapltal
invested thorein; all moneyg at interest, sither
within or without the State, due the jorson, to be
taxed ovar and sbove what he pmys interest for,
and sll other debts due such peraon over and above
his indebtedness; all publilisc stock and securities;
all stook in turn-pikes, raiiroads, canals and other
corporations (except national banks} out of the
Stute, omned by inbabitants of tiis Gtate] all per-
sonal astate of monsyed corporations, whethar the
owners thereof reside in or out of this Ltate, and
the income of any snnuity, unless the capltal of
such annuity bte texed aithin thie State] wll shares
in sny bank orgsanized or thast nmay ds organizad under
the laws of the United States; all improvements
made by persons upcn lands held dy them, the title
to whioh is still vested in the State of Texas, or
in eny reilrsad company, or whioh have besen exempt-
ed from taxation for the benefit of any rallroad
company, or sny otvher oorporstion whose property is
net subjeot t0 the ssme mode and rule of taxation
as other property.”

Artiole 7149 definea the word “oreditsa™ to mean and ine
tlude "every olaim snd dsmand for money or other valuable thing,
and every annuity or sum Of money recsivable at atated periods,
due or to hooome dus, and all oclaims and demands sasoured by deed
or mortgage, due or to begome due.”
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The law is well settled that bonds and notes are oconaidere
ad as "property™ for the purpose of taxotion under sazld atatutes,
Guarenty Lifs Insurance Company vs, City of Austin, 190 3. ¥,

189 {Sup. Ct.)}; Hal) vs, Miller, 118 3. ¥, }168 (3up. Ct.); City
of Abilene vas, Fryar, 143 S. #., (22) 854, 657; Texas Land and
Cattle Company vs, City of Port Worth, 73 S. W. (2d) 860, sppesl
;isgiagadlggb Ue 3¢ 718, roheaiing denled 293 U, 3. 7603 £8

| The authorities on the subjact are elmost unanimous in
favor of the "well-sstabdlishod ruls, upheld or recognized in
numerous qogses, that to tax the dedt secursd by a mortgogs or
Other lien on real estate 2nd 8lso the real evstate at its full
value i3 not double taxation,® 122 A, L, Rs 743 and cases there
cited. 3See also 40 Tex. Jurls. 94,

In Primm vs, Fort, 57 S. 7. 88, 91, writ of error refused,
the Court esaid:

"In many instances, if not &8s a general ruls,
when aredits are taxed, the result is dupllieste
taxation, For instance, when property is sold
on oredit, the purchaser is required to pay taxss
on 1t, repgardless of the fact that i% is not pald
for, and the sellar is reguired to pay taxes upon
the amount of the debt owing to him dy the pure
chager, Now, while suoh taxation {8 not {llegal,
it 18, in a sense, double taxation; and it is for
this reason, and to mitigste tc somo extent this
hardkhlip, that the revanue lewa of many states
perait taxpayers to deduot the debdbts owing by
them, "

In conneotion with the incorporation ¢f Deiry Investments,

Ino,., an affidavit was filed by the incorporztors with the 3Sec-
rotary of iutate in sccordance with Artiols 1308, R. S., to the
offect thst "the full amount cf ths oanpital stock with par value
to be issucd by said company, namely: $130,000,00, has beea in
good faith subseribved snd I1,000,00 thereaf has been pald far in
oash, srd 3129,000,00 in property of the followling desoription)
(Fore follows a desoription of the $129,000.00 in bonds).™ I%
would, in cur opinion, be inconsistent ‘o hold that zald bonds
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were “"property" in ordsr to eoffsct a valid incorporaticn of saild
company, but to deny they were "praoperty” fur tax purposes,

In ths recent oane of City of %Wiochita Falls va, Cooper,
170 S. 5. {24} 777, 780, writ of error refused, the Court said:

"It 18 clgar to us that it was Intended by the
framsrs of our Constitution that all proporty should
bs subject to taxation, upon an oqual and uniform
basils for the purpose of defraying the governmsntal
expenso, with the oxception only of suoh property
as that doocument sp=2oifioally exenpte thorefrom and
siich ag the Leglisloeture shall, under Conatitutional
rostriotions, by explieit lanpguspe, daeclare to be
sxempt,

"It 1s ths unlivarsal rule in this astate that the
Constitution has dafinitely providad for every fora
of exemption of property from texation; thet if en
exomption is =20 made it ¢annot bu enlarged upon sither
by the lLegislature or by the ocurts. Jome gourts have
gone far snourh’. to asy that if there 1ls a reasopnsdle .
doudbt as to the muening of the Constitution in nmatters
of exemptions, the doudd will be resoclved against tre
exezption, for exsmptions fron taxetion #re not favors-
¢d by the Constitution nor by the Courts in thelr
conatruetion. City of Dalies vs. Goohran, Tex. Clv,
ADPe, 1688 3, %e 32, %rit rafused;} Jonas v3. Willianms,
121 Tex. 94, 45 H. 4. 24 130, 72 A LR, 983."

3inge, in our opinion, no grounds exist in this ocase upon
#hich an exemption could be prodiceated, we hold that Dairy Ine
vagstmenta, Ino., is 1iable for sd valorem taxes on the donds
and mortgage indebtodnass owned by said sorporation,

Yours vary truly
ATTOINLY CEN:IRAL OF THEXAS

By 'é;%jtﬁ;gﬁﬂi4¢J2£20J
» Arthur Ssndlina

Asaistant




