OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTONNEY GENERAL

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Sir: . Opinion. No. 0~5B833
Re: Does Article XI
of Re ar Seafte

95, 1943, you say that
1) Bo 251. Ch. 212, Act'
sgislature, 1931, hae

In your lettel o
Sudbseotion (a) of subdiviaiox
of the Regular Seasipon
been amended by A s Ch, 184, Aots of the
Regular Seassion J . - N, ¢ 5, 1941, by omitting
ceortain wvords ix g & 4inN i request our opinion
as follovst A

' A 8eofion VIII, subdivision 3 of the
Conftipitiol o y{ States provides that "The Con-
gress shall 7e Rover . . . to regulate commerce vith
forwign b, A4 among the several states, and with the

faction (a) of subdivision 41 of H. B. 251,
s of the A#2nd Legislature, Regulsr Bession,

Chapter 232,

"There is hereby imposed a tax of one
and nne-fourth (1 1[40! cents on the ons hundred

, (100} pounds, or fractional part thereof, of
cement on every person in this 8tate manufactur-

ing or producing in and/or importing cement into
this 3tate, and vho thereafter distributes, sellas

or uses the same in intrastates conmerce. 23gid

ATION IS TO nE CONBTRUED AS A DEPARTWENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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t 11 sccrus on and is imposed on the first
_Intrastate distribution, sals or use; provided,
Vever, no tax shall be pald except on cne sale,

distribution or use. The person liable for saild
tax 1s hereby defined to be a ‘'diatributor,®”

Subsections (b), (o), (4) and (e) provide, re-
spectively, for the time of payment of the tax, the reports
to be made to the Conptroller, the records to he kept by the
"aistributor”, and the oivil and criminal penslties to bs

sssensed against any person violating any provision thereof.
Subsection () providess

-ooo o shall be sed u
interstate sale opr transaction, nor upon
any sale, dlatribuiion or use exempt under
either the State or Pederal Constitutions, and
no other like ocoupation tax shall be imposed
by any municipsl corporation on cement.”

. SBubsection (a) vas amended by Article XIX of
HE., B, 8, Chap. 18N, Acts of the Reguler Session of the ¥7th
Legislature, 1941, so as to thereafter read as follovs:

“There is heredy imposed a tax of two an
cne 2 1/2) cents on the one hundred (100)
pounds, or fractio part thereof, of cement on
every person in this State manufaoturing or pro-
ducing in and/or importing cement into this State,
and vho thersafter distributes, sells or uses;
provided, hovever, no tax shall be paid except on
one sale, distridbution or use, The person liadble
for said tax is hereby defined as a Wistributor!,

to be allocated as hereinafter provided,”

The amendatory act made three material changes in
the original act, as follovst
1. The tax vas changed from one and
cne-fourth (1 1/4c) cents to two and one-half
2 1/2) cents on the one hundred (100) pounds, or
ractional part thereof, of cement . . .

2. The folloving vords in the original
Act vere omitted in the amendatory sot: “the
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same in intrastate commerce, Said tax uhali agemie
on and is imposed on the first intrastate distribu-
tion, sale or use,”

3. The anendatory act added for the first
time the folloyng vords after the word “distributor®
in the last sentence of subdsection {(a): “to be allo-
catsd as hereinafter provided,”

. Por convenience, ve have undarscored all of the
above changes in the orlstnli and amendatory acts as copied
above, Artiocle XII of H, B, 8, supra, did not amend any sub-
sections of the original act, except subsection {a). |

Mansifestly subsestion (a) of the original act d4id
not impose & tax an interstate sales or sales to a foreign
country, BDut by its express terma limited the tax to "every
person in this State manufacturing or producing in and/or
importing cement into this State, and who thepeafter dis-

tributes, sells or uses the same in intrastate ¢ "

Again such subssction saya: 3 868 on_an

is ggggigd on the firast intrastate distribution, sa g o use ., . .
All o ® undersco, vords above were omitt amendatory
act, The only other expression of the legislative intent upon
this question is found i{n subsection (f) of the original act,
vhich reads as follows: "No tax shall de imposed upon any

interstate sale or transaction . . .” This subseotion has never
been amended.

"Ordinsarily, the mere fsot that significant vords
are omitted from the re-enastment or amendment of a statute im-
porta a conclusive presunption that the Legislaturs intended to
exclude the object theretofore accomplished by the adandoned
vords," San Marcos Baptist Academy v. Burgess, 292 8. W, 626
In American Surety Co, of Nev York v. Axtell Co,, 36 8. W. (2
715, the Commission of Appesls, speaking through Judge Short,
sald: "It will Dde presumed that the Legislature, in adopting
the amendment, intended to make scme change in the existing
lav, and therefore the courts will endaavor to give scme effect
to the amendment.”

A8 stated adbove, the amendatory act ¢ ed the rats
from one and one-fourth (1 1/3¢) to tvo snd one-half {2 1/2)
cents, and omitted "significant words” wvhioh limited the tax to
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intrastate distritutions, sales or uses, Effsct la givea to
the change in the rate, because the legialative intention lis
clear upon that point; but can ve say It 13 equally clesr that
the Lagislature intsnded, by the smsndment of subsestion (a)
only, to impose & tax on interstate aales of cement, o> sales
thereof made to foreign countries? We think not,

If it vers not for the fact that sudbasction (f) vas
not amended, ve would say that it was quits odbvious that the Legis-
lature intsnded, in adopting the amendment, to make some change in
the existing lav with reference to the taxadbility of sales and
distributions made in intsratate cozmerce and to foreign coun-
tries, and ws vould enddavor o ascertaln its intention and give
sffect thereto, But it 1s a cardinal mle of statutory con-
struction that effect must be given to the vhole statute and every
part thereof. Tide Water 01l Go, v, Bean, 118 B. W, (2) 358,

The original section as amended and ths unaltered sectiona of
the act ., . . &re to be read together.” Vol, I, Sutherland
Statutory Construction, 3rd Edition, page 431,

In American Surety Co, of Revw York v, Axtell Co,,

35 8. W, (2) 715, 719, the court ssid:

"To errive at the intention of the Legis-
lature, in enacting the amendment of 1927, to Artiecle
5150, which vas she original act of the Laegilslature
o this subject, 1t is the duty, of course, to look
primarily to the act itself as an entirety; and to
uaderatand the legal effect of the emendment enacted
by the Legislature, it must de considered in connec-
tion vith the criginel act, and that wvhioh had bean
done thereunder, A partiocular section of an act of
the Legisletiure, vhen enacted, must de constirued in
view of tha existence of the original statute as 1t
stands after the amendment is introduced; it and all
sactions of the old lav miat be regarded as & harson-
ious whole, a8s connedted with and naturally aating
upon oach other, Shipley v, School District (Tex,
Com, App.) 250 8. W. 159, 1503 Cole v. Jtate, 105
Tex. 72, 170 8, W. 1035."

Yhen We viev the original statute as it stood after
the amendment vas adopted and apply the foregoing rules of sta-
tutopy construction, we fidd cnly one expression of the legislative
intent upon our question, namely, that "no tax shall be imposed
upon any interstate sale or transaction,”

et e
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We ansver your guestion, noj the tax will not
acorue on interstate os or sales to a foreign country.

Yours very truly
ATTORNEY ORNERAL OF TEXAS

By Thos. B, Duggan; Jr,
Assistant
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