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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GHROVER SELLERS

ATTomNEY GENERAL

Honorable Stansell Bryan
District Attorney

- NMclennan County
Vaco, Texas

Dear 3ir:

bas been subjected
% vhole to a sterilizsa-
phh proecess? And other
ated questions,

Your re¢4
question has beg

mplaint ageinst s person vwho
County a previously used mattress
& tag as grovidod vy (e) of
sgid Article 3376A, which such per-

nor sny part of the structural nature of the mat-
tress heing disturbed in the process?

"2, Does Article MTEA being Chapter 3A of
Title Tl of the Reviaed Statutes of the 3tate of
Texas (Acts of the 46th Legislature, 19%9, p.376)
support a complaint egainst a person vho manuface
tures in Mclennan County, Texas, for rerale a
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mattress vhich contains second-hand material

vithout sttaching to such mattreas a tag as

g:oz:god by (o) of Sestion 2 of said Article
(

"3. Does Article M¥T6A being Chapter 3A
of Title 71 of the Revised Statutes of the
State of Texas (Acts of the A6th Legislature,
1939, p. 376) support a complaint agsinst s
person wvho manufactures in Nclennan County,
Texas, for sale, & mattress without attach-
ing thereto & teg grovidod by (a) of 3ection
2 of sald Article M76A?

*» * * »

"It vill be observed that (a) of Section
2 of Article MA76A vholly fails to define any
particular act vhioch shall constitute an of-
fense and fails to designate any particular
person wvhose act would constitute & violstion.,
There is nothing in the Act that makes the
manufacture or ssle or possesaion of an ar-
ticle of bedding devoid of the required tag,
a violation under 3ection 9.

"What has been stated abtiove applies also
to (o) of said Section 2 of Article 4476A.
This subdivision is slightly more definite in
that the expression is used 'Every article of
bedding manufactured for resale', but there
is no provision that constitutes the act of
manufacture or the ast of reselling, or the
act of having in one's possession, an offense.

"{(b) of Section 9 provides that each day
of violation shall constitute a separate of-
fense, and it i» manifest at once that there
is no provision in the statute that would in-
dicate what is meant by 'day of violation',

" ”
o s e
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Sec. 2(e) of Article ¥476a, Vernon's Annotated
Civil Statutes, provides:

“Every article of bedding manufactured
for resale containing second-hand material,
shall bear, securely sewn thereto on all four
sides of the tag, attachsad to both sides of
the article of bedding, a sudstantisl vhite
cloth tag four (¥) by eight (8) inches in
size, upon wvhich ghall be indelidly stamped
or printed in red ink, in the English lan-

» in plain type not less than one-half
f;?g; inch in height, stating: ‘'second-hand
material'.”

Webster's International defines the verd "manu-
fecture” as "to make by hand, by machinery, or other agency."

In e similar situation it vas held in City of
Louisville vs. Rving Vol-Allmen Dairy Co., 105 S.W, (24) 801,
268 Ky, 652 that)

"A corporstion engaged in pesteurising
v milk vas not engaged in 'manufacturing!
e « o o« 8ince no nev product vas oreated and
only milk remained after the pesteurizing
proceas.”

In view of the process descridbed in your lstter,
in which the bedding, as a wvhole, passes through the process
vith neither the covering nor any pert of the structurel na-
ture of the mattress being disturbed, and in ansver to your
first question, sas stated above, you are respectfully advised
that 3eotion 2{e) will not support a complaint under your de-
soridbed process,

Your second and third questions are anaveradble in
the affirmative,

Art. M476a reads, in part, as follovs:

*(a) The term 'bedding' as used in this
Act shall mean mattresses, pillovs, bolsters,
feather beds and other filled dbedding of any
desoription,”
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“Sec. 2. labelling of Bedding Required:

"(a) All bedding shall bear securely at-
tached thereto and plainly visible, & substantial
white scloth tag upon vhich shall be indelibly
stamped or printed with black ink, in the English
language, & stastement shoving vhether nev materi-
als or seocond hand materials have been used in
£illing such bedding, and type or grade of cotton
and all other materials used in £1l1ling mattress
to wvhioch attached vhen nev materials are used,
vith approximate percentages vhen mixed; vhat
germicidal treatment, 1f any, has been applied
to the materials or to the bedding; the date of
such germicidal treatment, the number of the per-
it of the person manufacturing the bedding; and
the number of the permit of the person applying
such germicidal treatment, if any.

*(b) The terms used on the tag to descrive
materiasls shall be restriocted to those defined
in the regulations of the Depertment, and no
trade or substitute terms shall be used,

"{e) It shall bde unlawful to make any
false or misleading statements on the tag re-
quired by this section. It shall be unlawful
for any person to remove, deface, alter, or
cause to be removed, defaced or altered, any
tag or statement contained thereon for the pur-
pose of defeating any of the provisions of his
Aot, The placing of registration stamps re-
quired in Section 7 of this Act over any letter-
ing on the tag, shall be construed to be deface-
ment of the tag.

*(d) The size of the tag to be affixed to
nev bedding required by this section shall not
be less than six (6) square inches, and the let-
tering thereon, covering the statement of filling
materials, shall be in plain type not leas than
one eighth (1/8) ineoh in height,

"(e) Every article of bedding manufactured
: for resale containing second-hand material, shall
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bear, securely sewvn thereto on all four sides
of the tag, attached to both sides of the ar-
ticle of bedding, a substantial white cloth

tag four (4) by eight (8) inches in size, upon
vhich shall be indelibly stamped or printed in
red ink, in the English language, in plain type
not less than one-half (§) imoh in height, stat-

ing: ‘'recond-hand msterial.‘

|}
L R I

"Sec. 5. Enforcement of Aet:

*The State Board of Health is hereby charged
vith the enforcement of thia Act, for the pro-
tection of health and to prevent the spread of
disesse. It is further empovered, and its duty
shall be to make, amend, alter or repeal genersl
rules and regulastions of procedure for carrying
into effect all the provisions of this Act, and
to prescribe means, methods, and practices to
make effective such provisions.

[
L I T T

“Sec. 9. Penaltieas

*(a) Any person, who shall be convicted of
violations of any of the provisions of this Act,
or of the rules and regulations estadlished there-
under, shall be sentenced to pay a fine of not
less than Fifty Dollars ($50,00) nor more than
One Hundred Dollars ($100.00) for each offense.

"(b) E=ch day of violation shall constitute
a separate offense,.
... [ ] ) l.
An act should be given s fair, retional, resscnabdle
and sensidle construction, considering its langusge and sub-
Ject matter and vith a viev to sccomplishing the legislative

intent and purpose. {(Texas Juris, Vol. 39, p. 172, with au-
thorities cited therein.)
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Section 2(a), supra, applies to "all bedding",
Certainly a manufacturer of bedding would he on notice
that an.omission of the prescribed tag vould be in viola-
tion of that section.

Section 2(a) and the definition of bedding in
Section 1(a), supra, refer to ths bedding after the manu-
facture or gemmicidal treatment. We conclude that upon the
completion of manufacture or remanufaoture, Section 2(a)
becomes appliceble and the prescribed tag is required to
be placed thereon forthwith.

If the tag 1s ocmitted, or not as presoribed, Sec-
tion 9, supra, provides the penalty for the "violation of
any of the provisions of this Act.” (Ewphasis ours)

Section 2(e), supra, provides, “Every sarticle of
bedding manufactured for ressle containing second hand
materizl shall bear . . ." It is apparent that upon the
completion of manufacture and if there is an intent to re-
sell, an omission to place the prescribed tag thereon forth-
with is in violation of that section and theredby punishable
under Section &,

It will be note! that bedding within Section 2(e)
1s also vithin Section 2(a) and that two diffeirent tags are
required,

Undar Section 2(es) and {(e) the responsidility for
a violstion is personal by the express terms of Section 9,

suprs, snd means the person or persons charged with the duty
of attaching the tag,

In reference to "day of violation”, it is our opine
. lon that the Legislature intended an offense upon the fellure
to place the prescribed tag uwpon such bedding as above set
forth, and that each day, or fractional part of a day, such
fatlure continued would be & separate offense. By the word
"day" is meant s "calendar day”, or from midnight to midnight,

Trusting th#t the faoregoing fully ansvers your in-
Qquiry, ve remain

Yours very truly

ATTORNEY GENERAL OF TEXAS
o Zuidl Ol

Fred C. Chandler

e

APPROVED




