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zecretary of state
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; &n authorized and paid 1n
00, reprecented by 12,

: +00 per shaore, snd pa d

s anount for the .ears 1941,

g6hise tax reports filed for

pfiow a recerve of 106,935.94 us

iirios questioning the source of ths
: out the faot that the ocorporation
e 0f its own oapital stock at less shan
par valus
par value represented by the number of shares parciiased
and oreditisg ‘Reserve for Profit on Treasury 3took!
with the 4ifferecce bstween the par value and the azount
paid therefor., Tils resulted in reducing the capital
stook aooount to "1,021,800,00 for balance sheet purposes,

ION IS TO BR CONSTAUED AS A DEPARTMENYAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIREY ASEISE



25

indieating & purchase of 228,200,00 par valua stook,
but at a disocount of $106,935.94, vs the 'Tieserve for
Profit on Treasury 3$00k' reveals., Since the capital
stook cannot be deorsased exoept by charter amendment
however, the eorporation eomputed and paid the rranohiao
t:: :n ‘he full amount of authorised and paid in oapital
a%OekK,

*"This depertoent has made assessments of additional
taxoes for each of the sbove mentioned years bdased upon
the £106,935.94 reserve upon the Sheory that this con-
stitutes a donated surplus and taxadle for franotise tax
purposes, The corporation has protested the assessnents,
contending that the re-aoquired atoek should be recog-~
nfsed a8 being only of ths value pald therefor and set
upaen the books ecocordingly. Thia would eliminate the
ressrve ascount, but the amount set up on the asast
side as troasury stock would not represent the value of
the atock from a par velue standpoint.

"Fron an acoounting standpoint, in order to reflect
the adtua) eanditions or oiroumstences involved 4in the
pusrchase, the par value of the stook re-acquired should
be set up on the sasgset side, cash oredited with the
purohase price und the discount shown a3 e oredit on
the 1iadility side,

"In the light of the faeots rfiven, would you
advise us on the following queation:

*]s the discount at which a eorporation's own
eapital stook 1s re-acquired through a oash purohase
surplus for franehise tax purposes?

"Your answer to the adbove as soon as the faoilities
of your office will permit will be appreciated,”

irtiocle 7084, Vernon's Annotated Civil Statutes,
as anended, imposes s franchise teax besed upon & stated pro-
partion of "the oul ding oapital stook, surplus and undivided
YIOLits,” plus acrtain listed typeg orf bonds, notes and deben-
turea, A solution of your prodlen s in ascertaining the
errect method of oonpatini “the outstanding eapital stook
surplus and undivided profits” of the corporation in queation.
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Article 1332, Vernon's Annotated Civil Ztatutas,
gets forth the statutory formalities for a deorease of
eapital stook b{ & eorporation, suld formalities inoluding
sffirmative zotion by a two-tairds vote of outstanding
gtock and the filing with the 3edretary of State of eartain
informstion supported by sffidavis,

Yhen a corporation By shares of ita own capital
ptotk, the oapital atook is oot rediosd by that amount, nor
is the stoock merged., = San Antonio Hardware Co. v. Sanger,
351 S. e 110k, writ of error refused; Eowe Orain & Marocantile
Co. v. Jones, 51 8, v, 24, (not appealed to 3upreme Court)i
Cook on Corporations, 6th Rdition, Seotion 313, page 854
Thompson on Corporations, 3»d sdiiion, BectionsihD8L and 4084;
"West Texns Utilities Co, v, Ellfs, 102 5, w, (2d) 234, 239,
reversed on other grounds, 126 3. "'. (24) 13,

S ~ And 1% 18 well settled that the tern *outstanding
oapital stoek,” as used in franchise tax statutes, incliudes
stook, usually termed "tressury stook,” issued and tbersafter
re-acquired by corporations, where the statutory formalities
to decreasa oapital stock have not besn oomplied with,
Yniokerbouker Importation Co. v. Stute Board of Assessore,

65 Ae 723, 9L, T, Ay (1. 3.} 885 (ew Tersey Court of Crrors
and Appeals); Femp v. levinger, 174 5. E, 820 (Va,)} State v,
tewart Broz. Cotton Co., 190 Jo. 317 (lLa.)} Goldstein-
Firsberg Co. v. State Board of Assessors, 83 A. 773 (Lew
Jersey Supreze Court)i Vulean <heels, Inc, v, Martin, sState
Tax Commissionsr, 175 A. 620 (Kew Jersey Cupreme Court);

Borg v. International Silver Co., 11 F, (Zdy 147 (Second
Circuit Court of Apreals). _

This rule has besn held to De spplicabdle even
irf the corporation has no intaption of ever relissulng the
stook, 3tate v, Ctewart Bros., Cotton Co,, supre,

It follows t-en that, for computation of the
franehise tax, the sorporation's dalanes sheet should show
"outatanding oapital stock"™ in the sum of $1,250,000,00,
that deing the amount $ssued and osutstanding prior to the
purehase of the treasury stoock, and tiles remains true until
the gorporation performs the aiatutory formalities for a
desrease of its ocapital stock, as provided in Artiole 1332,
supra,
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Having detercined that the corporation's
purchase of pars of it3 own stock doas not deorease the
routstanding ocapitel stoek" for franohise tax purposes,
wé pass next %0 A eonsideration of the effeot of the
purchase on the balarce shest iten of "surplus.” The
capital structurs of a corporation, including outstanding
eepital stook, surplus, undivided profits, eto., on whieh
the franchise tax is based, appears 1in the llabllity
portion of the bdalanse sheet, The propsr ascounting
method for frenehise tax purposes of handliag tlhe purochase
of the treasury stogk Ly the oorporstion deconos relatively
sinple when we oonsider that the authorities treat suoch
re~acquired or treasury stock as an "ssset” of the corpora-
tion, whieh may be disposed of by sale or otherwise like
any other corporate asset, “Robinson v, Bradlwy, 141 3. .,
{2d4) 425, (Dallas Court of Civil Appeals, not sppealed to
Suprems Court); Hildebrand, “Texas Corporetions,® Vol. 2,

age 1103 Sorg v. Internaticual Sflver Co,, 11 F. {2d4) 143,
Dist, C%e., Now York) affirmed 11 F, (24) 1473 18 C. J. S,
page 6AS, Seo. 2114 Thompson on Corporations, 3rd x4,,
Seo, AOB‘. ‘ R

Therefore, the purahase of the treasury atook
should be reflectod on the belazce sheet llke the purchase
of any other asset. But the question immedintely arises:
Yhat valuation ia to be placed on this asset? Is it to be
set at par value of the stodk, or at the price paid therefor
by the sorporation, or at some other figuret The ampunt of
surptul will be affeocted by the valuation placed on this
48803,

Ivery corporation is reguired to rake a sworn
repost te the Secretary of State auknuslly conteaining a
balance sheet, and said report is required to 1ist the
“oash value” Of all gross assets of t¢he dorporation, Art,
7089, R. 8. And the Seerstary of Stske require the
sorporation's officers to submit adiitio inforaation
under oath, and until he is fully satisfied therefrom as to
the amount of surplus and undivided profits, he need not
socoept ths frwnehise tax, Artiocle 7087, ®. 3,

It must bde borne in mind, bhowever, that it is
not the Seoretary of State w:o fixes the "cash value® of
the asssts of the oorporation, whioh go into the bdalance
sheot to aid in deternininz the amount of "“surplus and
undivided profits.” “The uot nowhers authorizes ths
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Sesretary to assess the tax, It requires the taxpeyer to
it on a oertaln basis and to dis0lone thue faots eonsti-
ating the basis in s zeport to the Seorxetary. It is true
e o o the walue of assets where & surplus exists involve
disputadle faets, but authority is given to no officer to
eorrect the figures reported, The edditional informetion
required in the regular report or obtained by arfidavit
under Article 7087 or otherwise may be useful to induce a
trus Teport or to found s prosedution for false swearing
in saking an untrue one, . . , If heceuse of a dispute ovor
surplus he rejeots the tax, the Attorney General) must file
suit for its collsotion under Article 7098, Presumadly in
that suit a full hearing should be had as to the matters
in dispute.” Southern Realty Co, v. MeCallum, 65 F, (24)
934, certiorarl denied, 4 S. Ct. Rep. 127. Ses alao United
Korth and South Desvelopment Co, v, Heath, 78 S, ', (2d) 650,
error refused,

Aseordingly, the éorporstior balanoe sheet should
refleot the purchase of the treasury stook as an exchange
of assets, To fllustrate: If the eorporation determines
that the “oash value™ of the stook purchased was the price -
for whioh it was re-acquired fro:- the stookholder, the iten
"troagury stoek” should b%e listed as an asset in such amount,
end the ltexs “cash,” assuming it wa:s a oash purchase, should
bde sxedited for the same amount, This would leave the iftex
“surplus™ unchangod, On the oOther hsnéd, if the ¢orporation
should deterciine that the "oash value™ of srid stock was par
or any other sum larger than the amount eaotually paid tlerefor,
the treasury stock should be listed as an asset of such value
es 80 deterained} oash would be oredited for the price peid;
and the 4ifferente, representing the profit margin on the
deal, would be added to surplus or undivided profits. Con-
versely, if the corporstion sdould value said stodk at less
than the purchass price, reflecting a loss &on stme, treasury
stook would bo listed as an asset at suoh valuej cash would
be oredited for the price paids end the differerce or loas
would beo applled as & reduction of surplus,

Cur answer, therefore, to your queation is that
the effact of the treasury stook purchase dy the eorporation
on the iftexn of "surplus” depends entirely oo the "cash value”
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t 88 herelnadbove set forth. ‘e
' 055;2:2 ::::k’::rt:;g :n the officers of said corporati
.ﬂ-. ,

on
dditional

Art. 7087, supra, for whatever

;;r:::'::ﬁ:.;ozymy need 1:’1 order that the tax ma

\y be don~
puted in accordanee with this opinioa,
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