THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

Board of Trustees, Bandera | | s
'Rural High School District S | _ fiza
Bandera, Texas

Gentlemen: Opinion In. 0-5903
' - ~ Bet Walsdity of proposed Bandere
FESD bonds; whether valideting
act applies to actions taken
subsequent to ensctment, bhut
prior to itas effective date.

: We have exapined the transcript of legal proceedings submitted
in connection with the proposed issuance of $10,000 in bonds pursuant to
an election held on the 2lst day of August, 1943. We regret that we cannot
approve the bonﬂ.l but 1t 1s our opinion that the attempt to establish the
district so as to inglude within its bowndaries more them 100 square miles
without holding an election relative to such creation as required by Article
2922¢ Vernon's Amm. Civ. Statutes was ineffectual. In consequence it is
our opinion that the district attempted to be formed wlthout such compli-
ance 1s not a legally constltuted lesuing agency.

In comnection wlth our consideration of the problem, we have
been furnished with a brlef prepared on behalf of the district by Mr.
J. P. Gibson, ably urging that the validating act enacted by the 48th
Legislature was affective to cure the want of compliance with the mandate
of Article 2922¢; the va.lid.ating act (Chap. 327, Acts 48th Leglsiature)
providae in part:

PAll scheol dletricts, Including * #* ¥ yyural high school
districts, apd all other school districts, groups or annerxations
of vhole districts or parts of dlstricts by vote of people residing
'In such districts or by action of ccunty school boards, whether
created by general or gpeclal law In thie state, and heretofore
laid oyt and eatablished or attempted to be established by the
proper officers of any county or by the Legislature of the State -
of Texas, and heretofore recognized by either state or county
-authorities as school districts, are hereby validated in all
respects a3 though they had been duly and legally established
in the first inatance.”

All actions relating to the attempted creation of the Bandera
District, as 1t affects the present 1ssue of bonds, were en after the
time the leglelature had passed the quoted valldating sct after it



Board of Trustees, Bandera Page 2 (0-5903)

had been approved by the Governor. While the blll carried an emergency
clause, 1t did not recelve the record vote in both houses requleite to
put it into immedilate effect, and.therefore its effective date was
deferred under the Constitution until 90 days after the adjournment of
the Legislature on May 11, 1943. It was during the ninety days interim
following upon adjournment that the Bandera District was attempted to
be formed 1n disregard of the mandatory provisions of Article 2922¢,
supra. : :

The legal question 1s whether Chapter 327, supra, ia operative
to validate and make effectlve the actione taken subasequent to 1lts passage
in the attempted formation of the Bandera District; if it 18 not, then the
district 1s without legal exlstence in lts present form.

Mr. Gibson'a brief succintly states the ergument to support
the validity of the establishment of the district as follows:

"It will be observed that this validating act applies
to all districts heretofore ezstablished, and the question
is on what date the word heretofore is used. In the case of
G.H. & S.A. Railway Co. vs. State, 17 S, W, 67, the Supreme
Court, speaking through Judge Galnes, said:

" "We apprehend that no universal rule of construction
can be adopted vhen a statute, which makes a distinctlon between
the future and past transactions, 1s passed upon one day to
take effect on another; but we think the general rule is that
a statute speaks from the time 1t becomes a law, and what has
ocourred between the date of 1ts passage and the time it took
effect 1s deemed, with respect to the statute, a past transaction.'”

It 1= well settled by our cases that, as a general rule statutes

having prospective operation speak as of thelr effective date. Moorman
ve. Terrell 109 Tex. 173, 202 S. W. 727; Fisher vs. Simon 95 Tex. 240,
66 8. W. 477. Hence 1t 1s further established that exceptions carved out -
of statutes having prospective operation generally relate to the effective
date of the statute. GH & SA Ry. Co. vs. State, 81 Tex. 598, 17 S. W. 67;
Scales ve. Marshall 96 Pex. 140, 70 S. W. Ok,

The rule that statutes generally speak as of their effective date
15 but a2 rule of construction, however, which the courts have employed in
agcertaining the intention of the Legislature in the enaciment of statutes;
it 1s not a rule which applies to all statutes under all clircumstances.
The true rule for determining the meaning of language employed in an Act
of the Leglslature 1s to give the statute the meaning whioh is expressive
of the Legislative intentlon. Scales ve. Marshall, supra.

Sutherland, Statutory Construction (3rd Ed. Horack) Vol. 2
p. 136 Sec. 2213, defines the character of enactment with which we
presently are concerned as follows:
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"A curative agt is a statute passed to cure defects in
prior law, sr to valldate proceedings, Instruments, or acts of
public or private administrative anthorities which in the
absence of such an act would de void for went of conformity
vith existing legal requirements, but which would have been
valid if the statute had so provided at the time of enacting.”

Curttive statutes are rarely, i ever, intemded to have
any prospective operation; they are in their very nature
retrospective, are intended to operate upon past agtions and
ordinarily will be construed as having no prospectlve operations
vhatever. Hunt County vs. Rains County (Tex. Civ. App.) 7 8. W,
(24) 6k8 (Opinion of Majority approved on answer to certified ques-
tions, 116 Tex. 277, 2688 s. W. 805); 59@.._;. p. 1179 Sec. T13.

In People ax rel Mackay vs. CB & OR Company, 305 Ill. 567,
137 X. E. 392, the Supreme Court of Illincls had hefore it for
reviey the validity of a tax levy made August 10, 1521; the
appellants contended that 2 validating Act passed by the
Ieginlature on May 10, made the levy effectlve. This contention
was overruled by the court, and 1t was said,

"Curative Acts 40 not apply to defects arising after
passage of the Act. The object of a curative act 18 not to
change the law governing future action, but to walve some
requirement of the law affecting past action.”

To give the validating act here under conslderation the
construction that it was effective to cure any defect arising
prior to the date it became effective as a law, would be to
conatrue the act as suspending all the requirementa relating to
the establisiment of school districts for the period beginning
with the passage of the act and ending 90 deys after this adjourmment
of the Legislature which passed it. In effect, the act would be
a delegation to the local authorities of the legislative power
to prescribe the method to be observed in the establishment of
school districts during the period between passage of the act
end its effective date.

It i obvioua, we think, that a curative act--one assmming to
waive failure to dhaerve a prescriped procedurs--must necessarily
be consirued as relating to actions of which the Legislature could
have been aware at the time the law was passed. Valldating acts
in thelr nature are written broadly, as thls cne is; if it is
given prospective operation betwsen the date 1t was passed by the
leglslature and 1ts effective date, all of the safegnardia which
the Legislature has painstakingly prescribed in relation to the
eatablishment of school districts would be walved and suspended.
We camnot foretell Just what consequences would flow from such a
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construction of the Act: the action presently reviewed is but one of

the poasible results which would accrue from such a construction. We
therefore are of the opinlon that the validating act above quoted does

not apply to actlons taken in the formation of school districts subse-
quent to ites passage through the Legislature, but is limited to districts :
formed or attempted to be formed before the enactment of the meaaure.

In consequence, it 1s further our opinion that the act is not operative

to cure the want of compliance with Article 2922¢ in the attempted forma-
tion of the Bandera Rural High School District subsequent to the passage
of the act.

Another reason for owr opinion that the curative act is not
effective to valldate the attempted formation of the Bandera District is
thet the statute by ite terms is limited to those school districis established
or attempted to be established "by the proper officers of any County. . ."
In view of the fact that Article 2922¢ requires a vote of the qualified
electors as a condition precedent to the establishment of & proposed rural
high school district containing within its boundaries more than one hundred
gquAre milag, 1t is probable that the County Board of Trustees should not
be regarded as “the proper officers” to establish the district within
the meaning of the curative act.

For the above reasons, we are of the opinion that the proposed
bonds may not be legally issued, and the same are therefore disapproved.

APPROVED APR. T, 1944 Very truly yours
/8/ Geo. P. Blackburn ATTORNEY GENERAL OF THXAS
ACTING ATTORNEY GENERAL OF TEXAS

By /s/ Gaynor Kendell
Geynor Eendall

Asslstant
GK:ncd-ds THIS OPINION CONSIDERED
0K /s/ F.D. AND APPROVED IN LIMITED

CONFERENCE



