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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

A'I'.TOIHZY GI-NZRAL

Honoradle J. E. HcDonald, 0amnisaionnr
Department of Agriculture :
Austin, Texas

Dear 3ir:

R nsn.nsf. farmers
‘ tine County
are plaaning to plant

mtayinated svweet potatoes?

. Your letter axffi ¥gclosurss, dn substance, present
this situation: that p%4n Aug , Rgelina Counties wvore
formally proclaised donjsol and oradi atisn sones for the pur-
pose of controlling the sved{ pdtato vwewsil, The proclimas-

" tions wers iamod a 38 wanoe of Seotion 8, of Arti-

- ing them the proclamiticns

4ppear on theu- racc o exnforpy/vwiyh the nututory‘rcqnuomnu
for notice j jearing)

. grolamatiod pdscribed certain nsuhu@ns de~
signed fio ontrol N radicate the sveet potato weevil in those
b countide 28 Dertinent to this inquiry prohidbit (a) the
plaasing i1 soil infested with wild plants that are
hosts to. /in 9011 not approved by the Commission-
or, (b} th seelis or slips not npproud by the Con-

niseioner, pfe movement of any infested potatoes from

infested f1o1dy houses until lmovcé by & committed Soting
tor t.ho conlissimrs' Cours.,

The rnln ruﬂhar provide thag if a.ny nganm:; uua
or refuses to keep his land or premises clean and free :
vVeevils, or fails or refuses to destroy or dispose of uovu
infested mtorml, after hav been instructed to do sc by the
Coumissioner, then the Commissionsr or his agents sre author-
i1zed to sbate ths nuisance lnd destroy the infested material,
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In lbctias-such nuisance the rales provide for spplication
to & court of competent Jurisdiction.

A report of the Bitate Leader, Svast-potato Weevil

Coatrol, United 3tates Departmsnt of Agriculture, shovs that

& aumber of grovers, named in his report, are threatening to

. :Id and plant toovli infected seads and slips in thoge coun-
es.

On this statement and understanding of the facts you
vish to be advised vhether your department is entitled $o seek
injunotive relief under the statutes and regulations.

Section 8 of Artiele 135a-1, ocutlines the procedurse
for iavoking ths necessary povers to aat in this situation.
When the necessary stepp have been taken then the Commission-
or, by rule and regulation, can govera "the e¢ircumsoridbing,
control, eradication and extermination of such pest or diseass,
and thereafter it shall be unlavful for any person %o 40 a
act prohidbited by such rulcs end regulations, or refuse to do
anything commtnded t0 be done by sush rules and regulations."”

Section 10 of the statute spesifically provides it
shall be the duty of ths Commissioner to take possession of any
infeoted material moved or transporied in violation of the rules
and regulations, give notice that they are s nuisance and are
to be destroyed. The statute prescribes the manner and fora
of such notice.

Section 9 of the original Act (V.A.P.C., Art,. 1700a-1)
is the penal provision and grovidon shat a coliviotion the
person or sons found gui 35 "shall be fined in any sum not
to exceed One Hundred ($100.00) Dollars, and each thing, sold
or transported, and esach sct iy viclation hereof, shall be
considered a asgphrate offense.

How, 1t is wel) settled that administrative rules,
regulations and geperal orders adopted in suange of ssatu-
Sory authority and othervise valid "have the same force end
effect as :rdihary

statutory lavs enacted by the legislatuve."
y Houst 8 8& ; [ ?1t19335
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Honorable J. B. McDonald, psge >

On March 17, 1944, in an snalogous situation, %this
department in Opinion No. 0-5795 addressed to Ronorable Roger
Q. Bvans, held that an injunction would lie. A copy of saild
opinion is enclosed herevith.

Very truly yours
ATTORNEY OENERAL OF TRXAS

6,/5?-‘fsg ~<;/_,4,4_~l¢4~uf‘éa

David Yuantch

Assistant
DW;dd

Baclosurs

Ay EmILY 23, 1344




