OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTORANEY GENERAL

Texas State Board of Embalming
Austin 22, Texss

Attention: Mr, Chag. B. Cook, Secorstary
Gentlemsn:

Your letter s
ment's opinion on the

b SEE e 50
men b 4
Emba . . be batter to pass
the lectures . mnct ptignsg for this year,

appreciate ;onr opin-
have thias pmnr.

. 1

proficienty as to the qualifications eof thoas an-
gaged, and who may eng:ge in the practice:of en~-
balming in connection with the oare and disposition
0of dead humsn bodies in this State, and shull have
the right, t© be exercimed at ita iiaoretion. to
suploy capabla snd efficient lecturers and demon-
strators in the science of embalming for the bens-
£it of all licensed embalmsrs in thls State. The
said lecturers and monstrators shall meet not
more than onos in sach year aith sunual session

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASBISTANT
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of the Texas Funeral Directorst and Embsimers’
Aasociation.”

n f1osr has the power tc ve
No officer b 9L1) 288 Ky. 724, 157 s. W.

fn,fgiﬁthraia;n:gfh (1

(2&f°311}°rbg e le Re ¢ Po 445. A pudblie officer is not
psrmittad to substitute his own Jfudgment as to the besst msans
of performing hig offricial duties, if such is contrery to the
rlain provisicne of ths statute; although in his 4oing eo he
doeg not have an evil or corrupt motive, and no loes results
to ths public, Sherp v, Brown, 38 Ida. 136, 221 P. 139.

"Digcoretion in the mannexr of the perfornm-
ence of an soct arises when ths act may bs per-
formed ir one of two Or more ways, either of whigh
would be lewful, and whare it {8 left to the will
or judgment of the psrforme® to determine in whioh
way it shall be performed. But when a positive
duty is enjoinad, and there is but one way in
which it can be performed lawfully, then there
48 no discretion.,” Blelock v. Johmaton, (1936)

- 180 E.C. 40, 185 S.E. e S, «LeRo 1115,
See also: U. S. ex rel, United States Borax Co.

v, Jokes, 68 App. . C. . . ’ .

; It is ths Board's duty "to prescribe and maintain a
standard of proficieancy as tc the qualifications of" embalmers.
To do this, it is autnorized ®t its Jdiscretion, to employ
oapable and efficiant lecturers and demonstrators." The right
of selection ~~ £ to whom to employ -~ is also to be éxer-
cised at its (the Board's) discrstion.”

Now, the rule is, whers the statute prescribes the
time within whieh public officers are req.ired to perform an
official aot it is merely directory; unless, thse statute deniess
the sxeroiss of the povwer after such tice or the nature of the
act or the statutory remady chows that the tims wag intended
as a limitation. Stats v. ¥ox, (1939 Austin C. A,) 133 5. W.

(24} 98?.

ry or walve any stat-




Texas 3tate Board of Bmbalming, page 3

It ig the viaw of this department that the Board
i+ authorized to pase the resolution inquired about.
Yours very truly
ATTORNEY CEINERAL OF T3XAS

By (m) David wuntoh
Aesistant

D¥:db
D¥:fo

AFFROVED “4AR, 21, 1944
{s) Grover Ssllars
ATTORKNEY GENERAL OF TEIXAS

APPROVED OFIRION CCMMITTEER
BY (8) QwWB, CHAIRMAN



