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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER “LL‘!‘

Arvonmey GewEalc

gonorable %. B, Burke
County Judge, Irioca County
I.rtzon. Texas :

Desr BiF1

sunlcation. Althoygdhr
to advise under -
1925, inasauch a . . A your oounty na=xed in
said article, and : mattc 1n uired adout might seriously
affect the order & sounty's affairs, we are

o.nstra ines s stions under such eiroua'tanOOl.

ing the formal parts, and with
d by us for eonvenisnoce in answer-

ould like for srn to sivc ne ll
hether or not a Urend Jury and/or
dde oan order an audit of the finances
of a counsy having a population of 1963, aecording
to the 1940 Yederal Census, other than the purposes
and manner stipalated in Artiels 1638, supra.

*(2) It {s ay understanding of the Statutes
relating to the powers given Distriet Judges 80 select
and appoint auditors for audising ecunty finanoes,
that suech act oA the part of Distriet Fuldges has to
be predicated by a resclution or order of the Comis-
sioners' Court of ths county desiring the audit of
couhties affected th.redy, duly p:ssed dy sasid Comnis-
sioners' Court end aminutes aade cf their action and

cortiftied to the Distriot Judge of the District ia

e e mhtsismams a4 s AEFARTMENTAL OPINION UNLESS APRPAOCVED BY THE ATTORNEY CENERAL OR FIRET ASBIS
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- whioh jurisdiction is hud, 1Is this correot.

"{3) Irion County Coxmissioners' Court

duly passed at a regular meeting of seid oocurt,
a Tesolution showing a necessity for having an
aeoounting of thelir records of sll offices as we
undsrstand was prescrided dy .rticle 1641, Clv,
ctatutes of 1925, %He advertised for bids to bve
subaltied at our next regular mseting snd upon

. receipt of several bids, let the coatr.ict to the
lowest bidder, all of said bids coming from Certi-
fied Pudlic nccountants of Texas, Did we coanform
to the law?

, “({) In the face of this, the Uistrict Judse
‘of this District ordered enother audit, Did he have
any authority of lsw for his actlon?

*"The fact that this county has no County :t-
torney, or County Auditor, and this huviag been a
controversial question Tor some months, I, as County
Judge of Irica County, Texis, will appreei-~te your
handing down an opialcn on th!s matter, if at all
posaidle, which wiil reach ms not later than the lith
day of aurych, 1944,% * *" : : -

article 1646a, Revised Civil Stututes of Texss, 1925,
provides aas follows: _

"The oommission=rs' court of aany county
under twenty-rive thocusand popul-tion aceording to
the lust United Utates Oensus may n-Xe an arrange-
aent 0r agreecent with one or 20re other ocounties
whereby all oounties, pirties to the arrangsaent
or agrosaeat, may jointly employ and compyensate a
special auditor or auditors for the purposes speci-
fied in .rticles 1645 and 1648. The county ocomals-
sloners' court ol every county affected by this arti-
cle way have an audit nade :f all the books of the
county, or any of them, at any time they zuay desire
whether such arruangexents ¢an be made with other

ocounties or not; provided the distrioct ludge or grand
ury may order sa au either »0 desires.

(Underscoring ours)
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article 1645, of saild Statutes, refers to the
.p,ointSns of an suditor in any ocounty baving a population of
000 inhaditaats, or over, according to the preceding Federal
Census, OF having a tux valuation of fifteen aillion dollurs
of oveT, acsording to the lsat approved tax rolls, and sets
pis term of office and compensation.

Article 1648 of said ostatutes, provides a mathod
ghereby an cuditor can be appoliated in any county not mentioned
and enuderated in the edove zentiosed Artiole 1645,

Both of the neat above mentioned articles refer to
the appoiatment of a regular county auditor and not a special
squditor as provided in irticle 1646a, supra, therefore the re-
feronce to them in aaid .rticle 1640a 1s meaningless,

In this conneotion and in order 10 clarifty the
geaning of said .rticle 1848s, we will next herecafter sst out
the pertinent parts of .rtiecle 1641 of s3ald Statates and then
follow saw with quotutioss from a letter of date Qctodber B,
1931, written by the then First .ssistant attorney General,
Bruce &, Bryant, to the Honorable R. T. Buras, County attorney,
Huctsville, Texas.

Sald article 1641, provides, in p.rt, as follows:

".0y conaissioners court, when in its jJudg-
asnt an {aperutive pudlic nccessity exists therefor,
shall hive authoriiy %0 employ a disinterested, com-
potent and expert pudlic scecuntant to audit all or
any p=rt of the boouxs, rsoords, or accounta of the
ecounty; or of any distriet, county or preecinct offi-

- cers, agents or eaployes, inoluding euditors of the
rount {es, and all governmental units of the county,
hospitals, faras and other institutions of the county
kept and naintained at pudblic exzernce, us well as for
all matters relatfng to or affeocting the fiscal af-
fairs of the county. The resolution providing for
such audit shall recite the reassons and necessity
exiating therefor such as thot in the judgmont of sald
oourt there exiats official misoonduot, willful onmis-
sion or negligence in records and reports, mieapplica-
tion, conversion or retention of pudlic funds, failure
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" . 1pn neepinz ucoounts, maxing reports and accounting

- for public fundis by any officer, sgent or erploye
of the district, county or precinct, inciuvding de-
positories, hospitals, und other pudblic institutions
malintaired £or the pudbife henefit, acd at pudllc ex-
sensej or thut in the judgent of the caurg, it is
necevsury that it huve the infir:wution soupght to ean-
ableé it to deter:ine and £ix proper upnropriastion und
exjeaditure of osubiic moasys, 2nd to aseertain and fix

o dumd A neAanasw €av lave x " Bn
G JUSRP Tuu prvryvs vaa awvge

rTho quotations frox s.id letter of Octoler &, 19:1,
tTe o8 followse:

: wr & 2 Dhe sgvised Ciwll .tatites vere adopted
at the regul.r session of the &$th Leglslaiture, 3-d

b msnm P Pmne T oot omoeb mwm Yo d 1OLe L TR TL AT Y.
VOVaUD BLiT0WviiIT LTS PLBWEL AT vy &P RV A ATV LLTU
Civil Jtzvutes were iacluldcd in one bdill, snd the
yrovislong there.f were entirely se; rate and dis-
tiact from the cther ‘cte of the wegul.r -wssion of
the Jyth icgislature,

_ "Chupter ilU4, -¢18 Of the Hesul.r cesslon
of the 29ta ~egluliture, provided for the pudbll-
cutiou of the itevisad Clvil .r.tutes, ths Fensl
Code ¢ud the Code of {riainal .rocedure, uudé thea
providcd that the Governor shcoculd anyoint a lawyer
of experience and ability to prapire eall voluaes
for publication, as directed 1n said :ot. Seotions
3, 4, 5 and 8 of Bald Chapter instructs tha luwyer
80 appointed as to how he shall prepsre ssid statutes
for ;ublieation. These secticns resd, resnectively,
us follows:

"t-.e0. 3. -here ady article ln saiéd
Revisad ~tatutes or Codes hus been cxypre=sly
repealsd by tze Thivty-anlnth Legislature
said article shiil ba omitted ?roa sald
voluze, and in liet thereof, there shsll
be inaserted a gtatescnt to the effect that
83i4 article h .3 baen repsaled, and toe puge

of thc sesalon acts oontuainlag said repeal-
ing statute. -
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“.,e0. 4. ahere any article in suid

Kevised utatutes or Codes ghail h:ve been

«.snded snd re-en.cted by the Thirty-nlath
uaglol.turo. guld article shull be omitted
and the article as anended and re-enaoted
shall be inserted in lieu thereof, with
notes or reforence showing the dat. of
the Statute by which #said article was
azended, and the page of the session scts
ia which sald Ctatute aspears.

"M3e¢, 5., When any articls, chzpter,

or title of suld RHevised _tutut:=s or

Codes has deen nudificd by an =6t of said

iegislature, but the same {as not anended and
. re=-enacted, then said article, chiapter, or

title shail be retalned in sald voluse, and

the act modifying the same ghall be insert-

¢d immediately after such article, chapter,

or title, together with like notes or refer-

enced, a8 herelaadefore provided,

"?*Se0, 8., Full acd accurzte indices to
sald Codes and tle hevised -t1:tutes shaull be
attached to each of sald Codes and to the e~
vised otatutes Tespectively. The supervisor
to be appolated shall have authcrity to correct
evident typographical errurs .cd 1naceuracies
found in sald heviced .t tutes a:d Codes.®

"Sy Chapter 80, acts of the hegular cession of
the 38th Leglal.ture, articles 1459a and 1459b were
added to the Kevised Civil Statutes of 191 These
articles were brought forward {a the uevivad Civil
sStatutea Of 1925 as ~rticle 1641.

*5y Chapter 87, .cts of the secgulur .ession
of the 39th legisl.ture, .rticle 14590 wes added to

the nevlsed Uivil Jdtutut-s of 1911, This article
reads as follows:

*iarticle 14%9¢. The coaulssisncrstoourt
of any county under twenty-five thousand pop-
ulation aocording to the last Onited .tntes
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census may maxe an arrangeuent or agreecent
with one or more othcr counties wheredby all
counties, parties to the arrangezent or agzree-
ment, may jointly employ and sompensate a
special auditor or suditors for the -srposes
specified in ~rtilcles 1459a and 1g¥g;. The
ecounty commissioners' court of every county
affected by this erticle may have an audit
aade of all the books of the county, or any
of them, at any time they may desire whether
such arrangements can be made with other .
counties or not; provided the Listrict Judge

or grand jury may order said audit if either
80 desired.' T

"Chapter 87 links up with Chapter 80, ..cts of
the 33th Legislature, and the two together make a oom-
pleted ..ot within themselves. Bearing in mind that
aPticle 1641, Kevised Civil Ltatutes of 1925, con-
tains both articles 1459a and 1459b, am cre:ated by
Chapter 80, .¢ts of the Regular Session of the 28th
Legisl . ture, then it nuturally follows that ~rticle
14590, as oreated by Chapter &7, isots of the Reg-
ular cession of the 39th lLegisluture, should have
been drouzht forward in the xevised Civil Statu es
by the attorney employed by the Governor under
Chapter 104, supra, as article 164la and not as
1648a, as was done. %hy the learned attorney who
did this work could h:ve made such a mistaxe is
dirfricult of explanation.

"You will note in ~rticle 1l848a, as it
appears in the kevised Civil cStatu.es, th:-t he
refors to articles 1645 and 1646 when it should have
referred to but a single article - 1641, :gain, you
will note that Article 1848a provides that the ocom-
miasioners' court of any county of 25,000 population,
acoording to the last United -tates census, may make
an arrangeaent or agreeaent with one or more counties,
wherebdy all counties, parties to the agresment or
arrangeaent ,may jointly employ und compensate a
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slel . s .
simply provide for the appointament of ecunty auditors
without eaunmeratiang any duties or purposes whatever.
Bus if sald artiocle 1648a Bhad its proper setting in
the 3tatute as 1641a, then its applisation to the
foregoing Artiecle 1441 is readily apparent.

“If you have the Revised Civil Stetutes, as
printed and distriduted by the State of Texas, defore
you and will examine the sams, you will see that they
are 80t ocertified to by the Secretary of State as
being at exact ecpy of the bill whieh pan!od the Legis-
latuze and as approved by the Governor. 4his is bde-
cause of the changes made ia the original “ill by the
attorney loyed by the Governor ander the authority
of Chapter 104,

"#ith the adove sxplanations the questions
subaitted By you are simplified, and county com-
aissioners of ocounties under 25,000 populetion may,
either alone or in eonjuaction with other eounties
which have a population of less than 25,000 in-
habivants, make an arrangeent wheredy they may
Joiatly employ and eompensite e speeial auditor or
auditors for the purposss spesified in Artiole 1641.
Suech ant suditor is a 5;30;;% aungtge. and {9 on
entirely differeat auditor from t of eouaty au-
ditor whose offioe is anthorixed under Artieles

1640 and 1646 and whose duties are presorided ia the
articles following. * * °**

¥e soneur with the conelusions reached above,

Al180 1in our opinion No. 0-4088, of date Janusry

%, 1943, which was ia regard to Irion County also, it was held
a8 follows:

we % ¢ such statute (1646a) authorised an
audit of county effairs and finances in a eounty
under 85,000 population upor an order of the &is-
trict judge or grand jury regardless of whether oy

aot suoh audit was desired dy the commissioners’
coart."
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Cur Opiniona No. 0-4¥23 and Ho, 0-1137, held
‘{p accordance with the ncxt above neatlioned opinion,

In the light of the adove, the anawer {0 your qued-
sgon No. 1 is that your county being under twenty-rfive thousand
population according to the last Uaited .tates Census, #sld
apticle 1640a applies und either your grand jury or district
judge may order an audit for such purposes.

If you mean by your Question No. 2 the appointing
of & regular or permarent couaty suditor under .rticle 1646,
asntioned ubove, then your understaading {s correct, but ir
you zeun, as we adst preaume from your letter, the appolintaent
of a spealal uuditor for thc purposes set out in ~Tticle 1641,
supra, we must answer your guestion No. £ in the negative und
attach hereto our Opinion No. -4988, referred to above, in
support of our holdiag. : -

Ve cacnot snewsr categorically your question Ho. B
s we do Dot have sufficient fzots before us. The provisions
of 8uid .rtiole 1441 should bde followed carefully.

4@ uagwer your question No. ¢ in the effirz:tive,
¢2¢ alte our attacled oplnion Ro. 0-4955 and also Oplalon jio.
Uelll7 referred to thcrein, which we sitach hereto,

Bopisg the ubove fully answers your questlons,

we reaain

Yours very truly
ATTORNEY GINERAL OF Ti7,:

ol T. Lallomn

Robert L, Lattinore, Jr.
+3aistsat




