OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER BELLERS

ATTORNEY SENERAL

Honoradle Freak D. Quinn
Exeocutive BSecreta

Texas State Parks -}
Austin, Texas

Dear 3im

We quote your le
"Attached is our

. E. Longaocre sad. wife,

Texas State | e daked umary 15 1935,

filed for resord epn A 11 2% 1 b, and noordod
. Yy, Texas.

ing™eisé deed, the 0.82 acre trect
atly omitted. This tmot was then
pr date, before filing of ths deed

the intention of doth Oreantor and

_ gt the minerel reservation apply to
the 2. acre tract as vell as the 52.71 ascre
tract.,

"Recently this fact situation vas again pre-
sented to the Texas Btate Parks Board, and a re-
quest vas made by Grantor for correction so that
the minerel reservation vould include the 0.82
scre trect as well as the 52.71 acre tmot.

NGO COMMUNICATION 15 7O BE CONSTRAUED AR A DEPARTMENTAL DPINION UNLESS APFROVED BY THE ATTCRNMNEY GENERAL CN FIRST ASBISTANT
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‘Accordmgla & corrected deed vas exe-
cuted, and 1s attached hereto.

“We desire an opinion from your Department
ap to vhether or not the Texas State Parks Board
is legally authorized to acoept and file this
corrected deed for recoxd. .

"If not, vhat other procedure is available
in order to place of record the fact that
it vas originally intended at the time of the
execution of the original deed, and still is,
that the mineral reservation should cover both
trects of land,"

An instrument legally executed may be reformed vhen
through zutual mistake the real agreement of the parties iz
not reflected in such instrument. Hodges v. Moore, 186 S.W.*
415; Clemmons v. Ksmnedy, 68 S.W, (24) 321 (er. ref.); Liverty
Life Ins. Co. v. Woodward, 12 8.W, (2d4) 243 (er. disa.),
Bonneville v. Dum, 128 8.W, 1179 {(er. ref.}. It is settled
lay that omissions from & deed of reservations or exceptions
is correctadbls by reformaticn to confcrm the written to the
actual agresment. Mattox v. Devie, 106 2.¥. 169; Kennedy v.
Brovnillij 3.W, (2d) 1018, 1020; Fallen v. xaatherfort, 15§
S.H. 7 ]

1he Fort ~orth Couprt of Civil Appeals in Bordousky
v. Dougherty, 106 S.W. (24) 779, 782, said:

" « + +» T™he courts of Texas have long

since recognized the equitable ruls that deeds
and other contrects in vriting may be corrected
by & court of equity decause of a2 mtual mis-
take on the part of the parties therete. Such
cases as Earrell v, e Normandie, 26 Tex. 120,
121; Long Bell Lumber Co. v. Lowry (Tex. Civ.
App.) 31 G.W. (2d4) 235, and cases cited; Will-
fiston on Contracts (1922 Bd.), vol. 3, p. 2750,
8 1550; Elder v, First Kational Bank, 91 Yex.
§23, 3% 8.V, 62é May v. San Antonio & A.P.
Tovn 8ite Co., &3 Tex. 502, 18 S.¥. 955; Texas
Pac, C. & 0. Co. v. Crabb (Tex. Com. App.) 249
S.W. 835; Gilbert v. Smith (Tex. Com. App.) 49
S.W. (24} 702, 86 A.L.R. #45, gl recognize

the equitadble rule. Many other cases could de
cited.
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"In the cases which recognize the equita-
ble rule invoked here, ve find that deeds have
been reforsed because of mutual mistakes, both
vhere less land or smaller estates have been
econyv than wvere contructed for, and vhere
more land or greater estates vers conveyed
than had been contracted for. There is no.
dirrorgnco or distinction made betveen such
Canes .,

. However, since the grentee in this deed wvas the
State of Texas, it vill De necessary to obtain consent of

the State to a reformation of the deed. This consent could be
obtained either through a special act of the Legislature
granting permission for the state to be sued or by an act
vhich authorizes the Texas 3tate Parks Board to accept the
corrected deed,

You are therefore advised that you may accept and
record the corrected deed, but in oxrder for the grentor to
clear his title to the minerals under the 0.82 acre trect
it vill be necessary to secure action of the legislature in
one of the methods mentioned above.

Yours very truly

ATTORNEY GEXERAL OF TEXAS

By (s) Fagan Dickson
Assistant

By (s) Virginia Noel

VRsffaifre
APPROVED APR. 13, 1943 APPROVED
(s) Geo. P. Blackbumn Opinion Committee

ACTING ATTORNEY QGENERAL OF TEXAS By G. W, B. Chairmwan



