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. réin vater, and then they would be compelled to
come up the creek for many wany miles at flood
time, and as & matter of fact, it would probab-
1y be impossible for them to cover the distance.

"The oreek does not have as its source of
vater supply, any river, nor is it filled from
the over-~flov of any river, but the creek does
have & well defined course.” :

Under this statement of facts, you vish to be
advised:

"l. We would 1like to know if it is unlay-
ful to take fish from such pond or tank under
the folloving Statute, vhich is applicable to
Uvalde County, to-vit:

- "Art, 978--j, note, Vernocn Annotated Penal
Code, vhich reads in part as follovs:

"13ection 1. It shell be unlavful to fish
for, or attempt to take or catch fish in any of
the vaters of Uvalde County during the months
of March, April snd May of any yeir, and any
person vho attempts to take or cAtch fish in
Uvalde County during the closed sesson provid-
ed for in this act, shall be deemed gullty of
4 misdemesnor and upon conviction shall be fined
in the sum 5f not less than Ten Dollars ($10)
nor more than Fifty Dollars ($50).°

"2. If 4t is lawful to take fish from
such pond, is 1t lawful to transport them over
the highvay from the pond to the home of the
person having eaid fish."”

In the case of Jones v. 3tate {1931), &5 3. W,
(24) 612, our Court of Criminasl Appesals construed Articles
924, 925, 931, 933 and 951, Penal Code, 1925, and held that
the Legislature cannot interfere with the fishing privilege
of the ovners of private ponds having no communication
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through vhich fish vere &ccustomed to pass to other wvaters.
This and other cases are cited and digcussed in our Opin-
ion No. 0-2343, a copy of vhich is herevith enclosed.

The facts in the above mentioned case are subd-
stantially the same as set forth in your request. The Leg-
islature is presumed to have knovn the lav announced in said
case and 414 not intend by the phrase, "in any of the vaters
of Uvalde County,” to include vaters in privately ovned
pools, ponds, tanks or lakes over vhich it had no author-
ity to interfere with the privilege of the owvners thereof
from taking fish therefrom.

Based upon the facts stated in your request and
the authority cited above, it 1s our opinion that the pro-
visions of Article 978-§ does not apply to the taking of
fish from the pool or tank described in your request, It
is &ls0o our opinion that the owner of said pool or tank,
or any other person vith the consent of the owvner, may law-
fully take fish therefrom at any time and lawfully trans-
port them over the highway from the pond to the home of the
person having said fish,
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