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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATronney Ganuwdt

-~ Hon, Geo, H. Sheppard -
Comptroller of Public Accounts
Adustin, Texas

Dear Bir: Opinioa No, 0-59% LN
S Re: Appliocation of the eripance
- Tax Stetule to the Estute

lated April 9,
3 summarize the
based;

_ s Mrs. Tama Koehler,
transferred and del . Q3 tiysteos 968 shares of
atook of the 8an Ax e 5 Assdolayion to be held by.

the term of the trust,

~ From your request
1944, and the docunents aococcd
following fsots on whioh this ‘Qpi

s2id trustees shal) hawy - pyve) {a) "to vote suoh mssock
on all ques _ nyx oome” upf inoluding the sale, mort-
gaging any 1.V 3 whroyément of the property of
said 9o L 3o 8el)/and transfer the stosk, None

of the . : mdunts acoruing on the atock
shall{be s trustees, but shall be paid by the
assoogtivg 1y \;0 the benefiocieries named in the in-

strument, Nn the pvojxt of the asle of the stodk, the trus-
teos are \{irdgted/to deliver the procesds of “the sale to the
named deneXiolaurliesin acoordance with thelr ownership., Upon .
termination \qf the”trust, the stock shall be delivered to the
several doneed heir legal representatives or testamentary
legataes, ' - Lo - .

The trust deed recites that "geparate certificates
(of stock) have this day bdeen lssued to #ald (beneficiaries)
in the emounts ramed, and delivered., . ., to sald Trustess to
be held by them for the ssid benefiolfaries in the mananer subd-
jeot to the reservations, restriotions and limitations herein-

after mentioned.”
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Hon, Ceo, B. Sheppard, page 2

The trust de¢ed further reaites: "I% is intended
by this instrument and the issuance of said stook sertiri-
cates %o make an outright gift of salid atoock to eacgh of
said personsj bub in view of she fact that the donees to

whom these gifts are delng made are wideiy eoattered, and
as 1 deoz §% %o he terests of the San Antonio
Browing A-sooiaifon :Ei g th khgld 't0 have
the voting of the said stook for the persons hereinafter
mentioned vested in the aaid Trustees, I have delivered the
said stook in Srush to the sald™ trustess, with the powers
noted above. (Amphasis ours)

You advise that &t the $ime of her doath. on
April 26, 1943, Mra. Eoehler ewnad 1202 shares of stook in
the 3an Aantonio Brewing Assoolation,

You ask whother or not this transfer 1a "a girs
to take effeot &t or affer the death of fhe donor and include
able as & part of the gross satate and sudbjeot $o the tax,”

The gertinent porsion of our inhberitance tax
atatute (Art, $17, V.A.0.8,) i3 as follows!:

*All proparty within the jurisdletion of this State,
Tetl or personal, coerporate or indorparats, acd any
{nterest therein. . . whioh shall pasa abaoclately or in
trust by will ) . b, pale, or gii :

after the ¢ g _the g3 r or dopnor, s s upon
passing to or for the use &ay persch, corporstion,

or assoolation, be mubjeot to tax. . ." (Bmphasis ours)

The ocow ts of this State have consistently held
that the inheriteance tax is a tax imposed upon the right to
receive or sucoceed to the posseasion or enjoyment of the
property involved, State v. Hogg, 123 Tex, 568, 72 3, w, gza)
2933 oa v. Bheppard, 14) S. W. (24} 997 (exror refused).

The right to resosive or sudcoed to the possession
or enjoymeat of proparty is taxable when suoh possession or
snjoyment s received under ¢ transfer made or iantended to
take effeot after the death of the donor. The coart in Bethea
v. Sheppard, supre, aalds
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"It 13 not s question of when the beaneficial
interent is oreated, dut the tax is imposed upen the
right to reaeive in possession or enjoyuent after
the death of granter or settlor. In oonsequence, a
grantor or soettlor may ereate an irrevocable trust

urfing his lifetime, 2611} 4f he goat nes the right
of posaessioch or enjoyment of the beneficlary until
after grantor's death, ors
;%ggg;g‘is sudbjeot to the ritange er sypdessloa tax
a% or after his death, Under our statute, where either
‘possesafion! or 'enjoymeant! 1s made ¢ontingend upon the
death of grantor or settlor of all) or any pert of the
trust estate, such transfer f{s taxable,” (Smphasis ours)

The oourts of ether states have generally held
trensfers in Syust whersin the grantor or settloer has reserved
a 1life income to be taxadble under a statute taxing transfers
made or intended to take effect in possession or enjoyment
at or after the Jdeath of the domor or settlor. 61 Gy J. 1663,
Sea, 2484(4) and cases oited., A9 4, L, R, 874} 67 A. L. R,
12503 100 A. L. R, 12&63 121 A, L. R, m.;' '

It ia also generally held that if the income of the
trust property is payable %o the bBeneffolary until the death
of the grantor oy settlor, et which time the rémainder of the
corpus is to pass to the beneficiary, she right of suocession
thereto s, a8 to the remainder, taxable as doing made or
intended to take effodt in posmeasion or enjoyment after the
dsath of the donor or settlor., Ia re 's Xatste, 220 Ia, 825,
263 N, ¥, 501 People v, MeGormick, 327 Til. 547, 158 N. Z. 861}
In re Hollander's Zstate, 123 N. 7. 3q. 52, 195 A, 808,

In re Hollander's Batate is olosely analogous %o the
Koehler trust, In that case there were Wo trusta, the ineoms
during the ggggglthllrc to be paid to dodir'e wife, her heirs
or legal representatives, und at the deaill of the donor, the
eOrpus was be pafd to the o +» The donor
retained abgolutely no power of eration or revooation, no
soatrel, and neither bhe mor his sstate ¢ould recelve any
bog:rits from the tyusts, At pege 807 of 193 A,, the eourt
aaids _
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. "The transfer of the remalader (after the life of
the donor) does of course 6ome within the literal words
of the statute. 3uoch remainder interast can come into
posaession and enjo{mnnt by the remaindermen only at,
and pod undild, the toramination of the prior life estate
&t the doath of the donor (es is somevwhat more obvious
in a ease where the life tenant and the resaindermen are
different persons), But on the other hand, doth interests
are immedlately and eompletely tranaferred at one and the
sane time by One and the seme instrument or ast of transfer.
In sssende and In practical effect, the donor by that instru-
mont made and efrectuated a single gift or tranafer of the
whole estats, his eomglotc intereat in the property; and
ooncededly if his deed or instrument had conveyed such
whole estate, expressaed as a single entity inastesd of
exproased in the two parts, the Lransfer would snot Ye

'0..

", s » 8 presently effective transfor bdy & donor inter
vivos, of a separately and specifioeally expressed remainder
intereat, wbere such remainder intereat is expressed to
comnense ab a tiae at or efteyr the death of the donor, is
tazadle under our stagute} notwithasanding that by the
very same aot or instrument of sransfer the donor simul-
taneously transfers all other interests L{n the sexe property
and theraeby eompletely and preaently divesta himself of
all interest or poasiblility of interest in ths property
as 2 vhole, « « "

" o &

"The test of taxability ias not the time of the ¢oz-

flotc divesting of the transferor's interest aor ownership;

t is the time of the o0mplate sucdession by the trans-
feree. Where there is a transfer of a specifie interest
in propcrtg and the suscession of the transferee does not
become, and under the terms of the tranafer is not to
beoome, completo until a 345 ab or after the death of
the tranaferor, that transfer 1s taxable, (The distinction
* % * pastas on * * * whethey the doneg is deprived of an
interest of some kind * * * until the donorts dsath,'e
In re Honeyman, supra, 98 N, J. 2q. 638, at pege 6&5,
129 A, 39), 393, ct., also, Ia re Hartford, sapra,
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*In the instant csse, the transferor, in order

to make a complete gifs o* the entire property to his

wife, 444 not have to separzte it into an cstate during

his own 1ife acd & remainder after his dsath, Obviously

he mede the gift in that manner, of ths two interest

P Tetely . 16r hie gan bereflt or Fas eq
i desiyes end purpeges, - That he had

hls own ; of oourse,

4 pariedt ght Y0 4o Wub By 80 doing and phtainine
uch penefiy, he also made the transfder of the remalnde;
ubleat $9.%thg burden of the $ax ilmpoaad by the statube

upoa sush Sransfer.” (Imphasls oura

8e in the instrument under sonsideration, Mrs,

Xoehler made the gift of the two interests Beparately for
her own benalit, Wven after tho tranafer, Rhe Owned a sudb-
stantial number of shares of etock in tha HArewing Asacciation -
s ovidenged by the faet that at her deatd ahe owned 1202
shares, B8he was ono of those othar stoakholders for whose
"best interests” she deemed it wise %0 have the voting of

the tranafarred stook vested In tho trustees, whivh voting
rights included the powsrs o Sell eithelr the stock or all
of the assats of tho corporation, to mortgage ox encumher the
froperty~ot|ths oorporation, 24 loug e8 ¥rs, Koehler should

ive, and for five youars after her death, the bvensfiolaries
had the risht to pe more than the incone of the trust property.
It required the death of the donor, and the lapse of five
years aftar har death, to vest in the benefiolaries any ocn-
trol, any right of possession or enjoyment of the princoipel
or oorpus of the trust estate, Js the ocurt sald in Bethea v,
Sheppard, supra, st pege 100), “X% is mani{fest that the right
of possession and enjoyment oi {inoome 1s not possesalon or
snjoyment of she prinelpal or corpus of tde trust estate which
produces the inioze,™

. In amswer %o your iaquiry, Wiis is a Srapsfer "made
or intendsd $o0 take effecy in posaeseicn oy oyment after
the death of tue grantor or donor,” aand is #udjeot to the tax,

We are returning bherewith the file whish acgompanied
your opinion regquesh,

Yours very truly
ATTORNSY QBHERAL OF TIXAS

o Lty £ Mo

Arthur 'L, Moller
Asalistant

ALMIAMM




