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Honorable J. Finan Smith
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Cherokee County
Rusk, Texas
Dear 8ir: Opinion No. 5971 A

Re: Minumum salaries alloved
by law to county clerk,
district clerk and county

We have redeived your rece 18
ion on the following questions

_ "FPIRST. The sal £ \the \Coun
u'.’.om:r" Cou v

oY > 7050 for deput hi!‘e,
ium on-wurety dbond, $166.25 for
0 for other expenses vhich laft
) sctually receiving ¢5,438.42 as
ation for his services for the year
he 1ight of these fecte we vould like
in your opinion the Commissioner's
Court 18 to be governed Yy the gross fee of $8,938~
62 or the net fee of $3,438.42 in setting said of-
Ticer's salary sccarding to Art. 391%e, Section 13,

(VoAaCiSQ) 4

"SRCOND, The selary of the District Clerk
vas set at 55,#00.00'par year by au order of the
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LCommissioner's Court ian 1936 and has so been set
each year adn continued at that figure to this

date. The annual report on file 4f the District
Clerk for the year 1935 shove & gross RARNED fee
of $5,060,98 with only $1,472.17 of this fee col-
lected. Said report also shovs an Ex-official com-
pensation of §1,280,05 besides the groas fee above
mentioned making a totel of $%,531.03 as grosa
fees earned, The authorized deductions show
$650,00 for deputy hire, $30.00 for premiim on
surety bond, $5.00 office supplies, $56.22 an
postage and $7.00 for traveling oxpenses, leaving
& net BARNED fee of £5,60%.81. In the 1ight of
these facts vhat figure, in your opinion, should
govern the Commissioners! Qourt im setting the
sslary of the District Clerk in accordance with
Art. 391Pe, Section 13, (V.A.C.8.).

“PMHIRD. The salary of the County Judge was
set at $5,500.00 per year by an order of the Com-
missionerts Court in 1536 and has alsc been set
each yoar and continued at that figure to this

Ju for the year 1935 shovs & gross BARNED fee
of $204.46 with authorized dedustions of $15.00
for premiux on suraty bond. Said report also -
shows an Ex-cfficis) compensation alloved of -
$35,500,60, Should this Exeofficio ¢ nsation

' be insluded in determining what said offfcer's

eirned as compensetion by him in his eofficial .

capacity for the year 1935 and in your opinion

has the Commimstoner's Court set the salery of

the County Judge within the limits mentioned in
Art. 591%e, Seection 13, (V.A.0.8.)

"POURTH., Some of the salaries of other of-
ficials are not in line as shownby the annusl re-
ports on file for their office snd realizing that
the Commissioner's Court in the setting of their
salaries might be void and the sbove refered to
ssiaries may aleo be void (Necogdoches County va.
Jenkins, 1X0 S. W, 2nd §01)., Would the Comals-
sionera' Court at its next meeting after hearing
from you be permitted to re-mset said walery or
saleries sgain in ascordance with your opinion
and vould seid salary or salaries become effed~
tive as of January lst of this year, oOr only be
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increased for the remainder of the year, or froa
;ha?time application for increase was applied
or

"FIFTH., We would further 1like to kaow, if
in your opinion, the Commissioner's Court iz bound
by the annusl reports on files for said officers
for the year 1935, and 1if not, vho is to deter-
nine end vhen snd hou are they to determine what
is the correct figure to govern in setting the
salary or salaries of the officials mentioned in
Art. 3912¢, Section 13 (V.A.C.S.)

. "SIXTH, Article 3912e reads in part, ‘Each
of said officers shall be paid in money an annual
salary in tvelve equal installsments of not lest

5 than the totsl sum EARNED as compensation by him
P in his officlal capacity for the year 1935,' Does
: ° this mean, in your opinion, the GRO3S EARNINGS of
: ssid office or the NET EARNINGS of said office,
after deducting ell expenses of said officet™

o s v AP ‘population’of -Cherokes. Gounty. Ln-43,970. AnhabLte. . ¢ ...

: ants, according to the 1940 Federal Census, The 1930 Federsal

! Consus showed & populatien for said county of 435,180 inhabit-
i ants. Therefore, Article 3912¢, Vernon's Annoteated Givil Stat-
i utes, commonly knovn as the "officers' Salary lav' is aplieable
! to said county.

t Under the provisibna of Art, 391%2e, V.A.C.8., your

. Commissfoners' Court is authorized and it is its duty to fix the

«; annual saleries of the County Clerk, Distriet Clerk and County

¢t Judge of Cherokee County at an amount "of not less than the

. total sum earned as compemrsation by him in his official cape-

., eity for the fiscal year 1935, and unet more than the maximum

" smount 81lowed such officers under laws existing on August 2%,

© 1935." Said sarticle further provides for an increase of sald

i magximum amount alloved in counties coming within certein popula-
: tion brackets and having certain assessed property valustions.

: Owr Opinion No., 0-3k5, in responge to a question
whether the expenses for deputy hire, premtum on surety bond,

. telephone and postage should be deducted from the total re-

" geipte of the office in computing the "total sum earmed as com-

- pemsation by him in his officisl capacity,” holds that the Com-
migsioners' Court should deduct from the total compensation
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Our said Opioion Ko. 0-3%45 aslso holds that the ex-
official salary paid an officer in 1935 should be taken in con-
sideration in computing the mimimum salary of such officer
under the prasent law.

Art. 3883, V.A.C.8,, provides that, except as other-
wise provided in this Act, the annual fees thet may be retained
by the county Judge, county clerk end district clerk in coun-
ties having the population of Cherokee Oounty shall be Thirty-
five Hundred (43500.) Dollaras each.

Art. 3891, V.A,C.5., provides that such officers
shall first out of the current fees of his office pay or be
paid the amount alloved him uander the provisions of Art. 3883,
togather with the salaries of his assistants and deputies, and
authorized expenses undar Art. 3899, and the emount necessary
to cover costs of premium on vhatever surety bond may be re-
quired by lay, and if the cuwrrent fees of sush office collect-
-~ 64 .10 .40y . yesr he more. than the amount needed Lo .pay. the amsunt
sbove specified, same shall be deemed excess fees, adu such
officers shall retain ons-third of suwch excess fees until such
otte=-third, together with tha mmount specified in Adt. %88%,
amounts to Forty-tvo Hundred and Fifty Dollars ($4250),

- Said Arts. 3583 and 3831, V.A.C.5., vere existing
and applicable to Cherokee County on August 5&. 1938,

Therefore, in snever to your first guestion, in order
to determine the minisum sslary to ?e &lloved wve must deduct
the deuthorized exponses ($5,75%5.85) from the gross rearned
fees of $8,958.52. The emount of .75 esollected as delin-
quenit feex in 1935 im not to be considered here because same
vags not earned iu 1935. After swch dedusticms for suthoriged
expenses, We have & remainder of §3,P04.67,dwhich 1z the actusl
amount of currentfees that such officer vas alloved to retain
as campensation lor thzhzm 19%5. This sum of £3%,204.67 4=
the minfwum figure by eh your Commissionsrat Court is
governed 13 rlxingotha sdlary ¢f the county clerk, The maximum
figure is $k,250,00,

In view of the Toregoing, we ansyer your sscond ques.
tion am follows: To arrive at the minimmm figure that ;s to




[Erev

Honorable J, Finan Smith, pege S

govers said Commissioners' Court {nfixing the Dixtriet Clerk's
salary for the current year, ve must determine the exact amount
of current fees that such District Clerk would have been al- .
lowed to retain &z compensation for his services in the year
1935 1f such fees earned had all been collected by him, After
all authorized deductions were m2de, you shov the amount of
$3,60%.81 as net sarned fees for the year 1955, Under said
Art. 3883, V.A.C.S., the egunual fees that may be retained

Art. 3883, V.A.C.B., the annual fees that may be retainsd

by the District Clerk amounted to £%,500.00, This leaves

$104.81 that is to be troated sz exceas fees according to the
provisions of said Art, 3891, V.A.C.3. One-third of such ex-
cess fees smounts to §34,9% 2/3., This ons-third of the ex-
cens fees n2y also be retained by sald District Clerk. There-
fore, the sum of $3,534.93 2/3/ is the exact amcunt that such
District Clerk would have besen allowed to retein in 1535 1f
all fees eerned had deen coldected, and this is the mintmwm
figure governing the Commissionera! Court in fixing the Dis-
:ua; 'g%grgastulary for the current yezr, The maximum figure
s $4,250,00, '

Your third question is answered as follows: The

“ghrned fees of $204:46; less #uthorined deductiony; uat by

treated as extess fees under said Atr. 3851, V,A.C.8,, es the
ex-officio compensation received by your county Judge in 1935
exactly equaled the amount allowed him under said Art, 3883,
VY.AC.S. After dedusting the authorirzed expsnses, such exscees

fees amount to $189.46. Therefore, only one-third of such ex-

ceas fees could have been retained by said officer according
to lav. This one~third ($63.15 1/5) added to £3,500,00

equals §3,563.15 1/35, vhich is the manimum amount which governs
the Commissioners' Cowrt in fixing t_l;a aai:ry of s:id Veou::ty
Judge for the curreant year, Obviously, the present amocum
reoeived by your covaty Judge ($3,500,00) 1z net within the
1imits provided in Art, 3912e, Section 13, V.A.C.8. The
maximum figure is $k,250,00, '

Cur ansvwer te your fourth question is &s follows:
Our Opinions Nos. 0-1595 snd 0-6223 esch hold in substance
that the Coxmissioners' Court has the right aund authority to
fix the splaries of such officers within the specified limits,
and when such sslaries have ounce been fixed, they cannot be

changed during that year.

This brings before us the question vhether the Com-
missioners' Court in setting selarias of officers in amounts
not authorized by lew, fixed auch selaries within the contem-
plation of the next above Toldings. We do not think so. In




Honorahle J. Finen Smith, page €

the .case of Nacogdoches County v. Jinkins, (Civ. App. - writ
refused) 140 £, W. (?4) 901, an order of the Comaissioners®
Court fixing the district clerks' sslary &t & sum less than
the miniwum fixed by lav was held void, and & judgment in
fevor of sald clerk for the difference between the salery paid
Rim and the minirmum selery allovwed him by lav was affirmed,
(Also see Eacogdochea Co. v. Winder (Oiv. App. - writ refused)
140 8. ¥, (2d) 972, for similar ruling on judgment in favor

of County Clerk,} Therefore, it is our opinion that in =uch
cases vhere the salaries have not been fixed levwfully, the
Commissionsrs’ Court during the current year should fix the -
salaries of the county officers nsmed in Sec. 13 of Art, 391%e,
V.A.C.8., 88 directed by said artiels, for the year 1945,

Bush salaries, vhen fixed according to lav, would be snnuel
salaries, paysble in twelve equal installments. The d{ffer-
ence between the mouthly sums paid such officersduring the
year before ths saleries vere fixed and ths amount of the
mont installments of such malaries after same are f{ixed
for said year according to law would de due sud payeble to the
offf{cers involved. In no case could thess annusl saleries be
fixed for & year thet had expired. (See Commissioners' Court
of Recogdoches County v. Winder et &), 113 8. W. (24) 277.)

ETIMERIRTI LR S PO T

We ansver your fifth queatiocn as follows: Art, 3896,
‘VehoCo8,, provides that esch distriet, county ané precinct
officer shell keep & correct statement of al]l fees etrned by
him, etc., and that it shall be the duty of the county audit-
or to annually exsmine the books and sccounts of such offic-
ers and report his findings to the grand jury or to the dis-
trict court.

- Art, 3897. Y.A.C.8., provides that sach district,
county snd precinct officer shall make, at the close of each
fiscal) year, a report showing the amount of all fees and com-
pensstions earned during the fiscal yesar, and showing the
smount of same eollected, and iteminx that part of same
not collected, shoving the name of the party owiug such un-
collected feex, comiassions and compensations,

The snnual reports are not comelusive proecf of the
truth of the fscts stated thereh, and are not binding on the
Commissioners' Cowt in ﬁeterminins the amount of sunuel sel-
ary to pay its officers., Bee 3% Tex. Jur. p. 600.

¥e believe the ectual smount of all fees and com~
missions eeraed by the offiger may be determined (o the ua?ia-
faction of the Copmissioners' Court, by the county auditor sc 5
discharge of the duty imposed on him by seid Art, 3896, V.A.C.8.
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. Your sixth Qquestion is fully ansvered herein by owr
ensvers to your first, second and thiréd qQuestions.

We are enclosing herevith copiss of said opinions
Nos, 0-345, 0-1595, and 0-6223, which fully mset out the text
of the statutes 1un question.
We trust the foregoing fully ansvers your Questions,
Yours very truly

ATTORNEY GENERAL OF TEXAS

By /signed/
Robert L., I‘ttmﬁre' Jr.
Assgistant
RLLLYS ‘
encls.
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