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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
Avrenwey Gawenii -,
Loi. 3idnsy lathanm
Secretary of Stats
Aastin, Texas
Ceay 3ir: Attenticn: Mr, ¥, Luther
Opinion No. 0-~5982
Re: Toea the Seoretary OF atd have ths

authority ko noa volunta) efund

reco¥exy/o -Ei-h was improperly Tiled,
suvhequo tl dismizgsed on motion

caid unaer protast additional N
938 and $78. 60 in 1939, con-

e 7057b, V, ... 5. 3., bat L{n the
ourt instead of ths Jusiles Court, 0On
tirf, however, the cazs was dismissed

panies who™ad paid frenchise taxsa under protest on the
sane grounds, Thooe Judgrants were agrecd uzoa hesause

of the &eolsion ia Flowsrs v. Fau /marican Hefining Company,
Civ, Ap2p, 154 3. V7. 24 982, errir refumsed. The olaass acstion
suit, of course, was properly filed in a court of compstent
Juriadiction, whareas, ths individusl sctien mentlonsd in
the 3ccoad paragraph adbove, was lmproperly filed,
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r3earing in mind the foregoinz faots, please advise
on the following question:

" o¢s this department have the authority to now
valuntsrily refund to the corporation iavolved the amounts
peld under protest, suit for recovery of whioh was filed
but improperly, and subssquently dismiased on motion of
the plaintiffeo-

Seotion 1 of Artiele 7057b, V., A. C., S., allows any
person, rfirm or corporation, that is required to pay to the head
of any 3tate departmeat any oocupation, gross receipts, franchige,
liocense or oth:r privilzge tax or fee, which he does not believe
he is lawfully required to pay, to accompany such payunent with a
written protest, setting out fully and in detall the grounmds for
which it 1s contended that such decand is unlawful,

 Section 2 of this Artiocle provides in pert as follows:

*Upon ths payment of such taxss or fess, accompanied
by such written ;rotest, the taxpayer shall bave ninety (90) -
days from sald date within whioh to file suit for the recovery
thereof in any court of competent Jurisdiotion in Travis
County, Texas, and none other . « . Provided, however, where
a olass action 1s brought by any taxpayer all other taxpayers
belonging to the class and represented 1n such class action
who have properly protested as herein provided shall not be
required to file separate sults bdut shall be entitled to and
aoverned by the deoision rendered in such olass action, . . ."

In opinion Wo. 0-4B1l9 this department ruled:

"Consequently, it is our opinion that refund for taxes
paid under protest may be accomplished only by ocompliance
with the provisions of Artiole 7057b, and that suoh refunds
nay he made only after judgment favorable to the taxpayer
is roachsd in a sult filed within ninety days from the date
of paymsut 'in any ocourt of competent Jurisdiotion in Travis
County, Texas, and none other,'™

As stated in your request, the corporation involved
did not obtain judgment favoradble to its ocause dut rathsr volun-
terily dismissed its aotion, Zurthermore, sult was not filed
within the prescrided tise in a court of competent Jjurisdiction
in Travls County, 'Texas.
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lion, 3idpey l.atham, pase 3

Is opinion No. C=~5876 this department ruled that
1¢ is nescassary for ona olaiming the denefit of the "class
aotion™ provided in 3actlion 2 of Article 7057h to be specifi-
cally naxed 43 olafiaiay or intsrvaning in such suit in order
to recover franchise taxes paid under protest, ‘a Dresume
froa reading your reguest that the oorpor:tion under oconaidera-
tion was not apsecifically named as & plaintifr or intervenor
in the class action referred to in your letter, and as a
con:oquenne thersof, couid not olaim the besefit of thig class
aotion.

3ased upon the foregoing, it is the opinion of this
deparbment that the ‘esretary of State does not have the authority
to voluntarlily refund to the corporation involved the amount of
franchise tax pald under protest.

Yours very truly
ATTCRNCZY GTHERAL CF THXAS

CHAINMAK

oy At 8 Hhed,

Robert ©. Xooh
Assisatant
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