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Dear €ir: Opinion Ho. 0~599
- Re: lizy nu a8p6esiment essocla-

¢ paid ia
1nstallmauta, end that
ath of the insured,

Your r
bsen received
lows:

e or\gn opi. on on the above matter has
a nsi re

nDledas ad dn hefhar mutual asaess-

Yo pald in perioaio in-
4 that at th6 . aeath ol tke in~-

ig/our opinion that your reguecst az franed should
be answsrod the noeativc, but such saswer, wihcr considercd
in connection with some o ths laws covor1 3 nuiutal esssess-
ment issurance essoointio"s and ¢ampenies, ?a saubject to quul-
1;icaclons. es will heroinaftor be showm.

All references mnde hernin to statutes’ will be to
Vernoan's Annntated Revilsed clvil Statutea o 1925. and amend-
nents thereof,

_Article 5068-1 {Chapter 22 ‘Titie 78) applles to all
insurance companies and essociations which issue poliecioes or
oextilficates of ingurance on the lives of perscas, or provide
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. hesadlth &nd accldent tencfits, upon the so~gellel nutual assessg~
ment plen, or whose Tunds are derived from the assessment of
its pollieyholdere or memters, ani applies, in fect, to all
life, houlth and ecoldent sompanies or associestions which do
not core within the provisions of Chapters 3, 5, 7, 8, 9, 18,
19 or 20, Title 78, of the Revised Civil Statutes of Texas.

: The term "ecgessment”, as used in seld lew, is de=-
- rined as follows: : -

»tisgessment ! shall include premiums and moan
any and cll noney or valuable thing psid in oconsid-
eration oZ such insursnce as is afforded by the cer-
tificate.” =

. The term "membership fee", es used in sald law, is
defined us follows; -

niienbership fee' shall be the amount of the
firat asescessment or assessments permitted by the
Board to be pleced in the expense fund of essoola~
tions, representing cost of sollciting or procuring
the meaber." - -

Seotion 9 of saeid srtiole is, in part, a8 follows:

"ivery poliey or certificate of insurance
issued by an sssoclietion shell state definitely
on the front peze the amount of death beneflit to
ve peid, and the circumstences or conditions un-
der which it sbell be pald shall be plainly
stated in the policy. Every health, acoident or
other benerit shall ve plainly stated in the
policy, end the terms end conditions unier whieh
they shall be paild shall be stated plainly in
the policy.”

Scction 11 of said irticle is, in part, as follows:

nZach assoocletion shell levy regular and

periodical assesspents by whetever name they

mzy be c¢rlled. These assessments must be in

suoh asounts and at suoh proper intervals es

will meet the reasonable opereting expenses of

the assoclation, and pay in full the olairs
grisinz under its certificates. When or if in
" the oourse of operation it shall be apparent

that the olsims cannot be met in full froxz current
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aspessacnts and funis on hand, the emount oust
- be increesed until they are edequate to meet
such olaims, and the Hosrd shall so order."

Section 13 of seld ’rticle is, in part, cs follows:

"It is the primary purpose of this Aet to
segurs to the meaoers of the sssocfiations eand
their veneficiaries the full sni prompt pay-
ment of mll cleims according to the maximun
benerit provided in thelr certificotes. It is
therefore rogquired of all assoofstions that
gll claims under csertificates be paid in full
within sixty {60) doys after receipt of due
proof of clalims.,™ >

Section 17 of'said Artiole is as follows:

+ ®If the payments of the members of any
asscolation ocoming within the soope of this
Act, on certifricates Issucd gnl in force when
this Aot takeca effect, or the reinsurance or
rencwals of suoh eertificetes, ahkull prove in-

- gufficient to pay amturéd desth: end diszebile
ity olainms in the moxinmun axduat stated in
suoh poliocies or certilicetes, and to provile
for the orestion and meintenance of the funas
required by its laws, such essociation may
with the epproval of the Doard of Insarencs
Coznissioners end after proper hearing bvefore
aeid Joard provide for meeting such deficiency
by edditionsl, increased, or extra rates of
payment, or by reduction in the maxinum bene-
tits stated ia such pollolss or cortiliontes
then 1ln forece, or by both such inoreased pay-
nents end reduced maximum benefits, or the
menmbers nay ve glven the option of egroeing to
reduced maxinam benefits, or of making in-
greaged paymonts.” : '

We fini nothing in said Arsiele, the materisl portions
of which are above set out, to prevent the levy of an annual
asscssment in edvance, with provislon that the anount thereof
can be paid in perfodicsl installments, u¢ lonz a8 tuoh assoss~
ments are in such smounts as will meet the reasonable operating
expenses of the esssocistion ani pey in full the oclaims arlising
under its cortificates. This would not apply, however, to @
npembership ree®, but a separate assessment should bds made for
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that purpose, or a part of the snnual &ssess:ent be set aslde
theretor. (\This Article docs not authQrize the, unpaid..-iaw
stkallments of the salual nasessment to be deducted Lrom tha.

face or fﬁg“ﬁailéy“ﬁﬂwﬁhe death of the insured.,)) -fT
. T TP L i Tt L
ASs horeinebove stated, irtiocle 5068«) (Chapter 22,

Title 78} epplies to all insurance coxpsnies or assooletions
which 40 not coze within certain chapters the numbders of
which are therc set out, and this would leave Chapters 6, 8a
end Sa, Titls 78, which cover the transaotion of insurance
such as 18 included in your question. Chapter 6, Title 78,
was repeasled by Artiole 4860a-18, which-is a part of Chepter
9, Title 78, above referred to, but Chapter § deals with mutual
-dnsurence end not nutual agsessment insurance, snd besides,
peld Artiole 4860a-18 provides that such repeesls "shall not
apply to or effect any Company or issoociation now doing busi-
ness unier the laws repeeled, and they shall continue to be
governed by the regulatory provisions of such laws.” There-
- fore, sush companics or associations as are still doing busi-

ngsa under Chapter 6, Title 78, are governed by the provisions
thereof. '

\ Artiole 5068-}), Section 15, provides in part as fol-
lows: : - :

#7he provisions of this Act requiring the
ful) paymeat of oleims sball not apply to any.
groups, olub, or class previously organized and
now operating on the post-mortém or assessment-
as-needed plan and eny aessocciation having such
a group, elub, or class mey continue to operate
it on said plan so long a8 eny such group, club,
or cless has a sufflcient membership et the
esseasnent rate charged to produse, snd so long
as it Joecs produce, for the mortuary or relief
fund at least £ifty (50%) per cent of the maxw
$mum value of the largest peliocy in sald group,
club, or oless. In the event the membership of
gny group, olub or oless is only surficlient in
number to pay between fifty (50%) per cent and
one hundred (100%) per oceat of the maximum velue,
1%t shall be the duty of the officer of sail
essoclation to have printed on esach assossment
notice the percentage of the maximum velue of the
certiricete actunlly peid on the last death cleinm
in said group, club, or class . . "
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. Artieles 4784=4799 (Chapter 6, Title 78, repealed)
provide for the organization of s corporation to transact
aceident insurence dbusiness upon the go-operate or mutual
assessment plan under ani subjeot only to the provisioans of
said chapter.

Artiecle 4794 is as follows:

*Faoh oertificate of membership, poliey or
other contreoct of fnsurance issued by suoh eon-
peny shall bear on its face in red letters the
following words: ‘'The payment of the benerfit
herein provided for is conditioned upon its bveing
¢ollegted dy this company from assesaments and
other sources as provided in its by-laws.'
Nothing in this chapter shall be construed to
prevent the orcation of a reserve fund dby any
suoh organization, which fund, or its acore-~
tioans, or both, are to be used only for the pay-
ment of losses or benefits, ss provided in the
by-laws of such corporation. Such corporation
may charge & membership or admission fee of not
sxceeding three 4ollars upon each polioy issued,
the proceeds of which may be placed in the ex~
pense fund, and at least sixty per cent of all
amounts realized from sny other sources shall
be used only for the payment of losses or bene-
fits as they ooour, or the balance thersof re-
maining after paying such losses or benefits
transferred to such reserve fund. Such member-
ship fee may also spply as & payment or oredit
upon the initial assessment or premium, if the
by~-laws of the corporation so provide. Aote
1905, p. 311, Acts 1915, p. 255."

Artiole 4795 i3 as follows:

"Esoh notice of assessments made by such
corporation upon {ts members, or any of thenm,
shall truly state the cause and purpose of such
assessment, eamount pald on the last olaim paig,
the cause of disability or death, the name of the
member for whose death or disability such pay-
ment was made, the maximum faoce value of the ocer-
tificate or polisy, snd, in case of disabllity,
the maximus amount provided for in such polley
or certifiecate for sueh disadility, end, if not
paid in full, the reason therefor. Aot 1903, p. 174."
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ATti0le 4797 is es follows:

rivery policy or certifiocute issued by any

such corpaoration shall speoirly the sum of money
whick it promlses to pay upon the coatingency
insured against, and the number of days after
the receipt of satisreotoery proof of the happen=-
iag of suoh ocontingency at which such peyment

- 8hell te made. Upon the heprening of such oone
tingenocy, such corporstion shall be lisble ror
the paymeat of such amount in full at the tinme
80 gpeocified, subjeet to puch legal Adefenses as
it pay heve azsinst seme, If the sum realized
by 1t from assessments made in acocordance with
its Dyelaws to mect such pgyment, togethey with
guch other suns as its byelews msy provide shalld
be used for that purpose, ehall be {nsurficleut
to pay such sum in full, for which it is po lia-
ble, then the payrent of the full amount so
reclized shall discharges such ocorporation from
all 11lability, by recson o the heppeaing of
such oontingency, and in thst event, such cor-
poration shall be lieble oaly for the srmoynt so !
sctually realized, Id. Sec. l2."

It is our opinion that all comrpanies or assoclaw
tions dolng business under srtioles 4784-4799 are doins busie
ne2s on the "pogtenorter or aseescmsht-ss-nceded™ plan as
referred Lo in Aptiole 5068-1, Section 15, es the notioe of
gssescient prequired by Artlole 4795 would ve nepningless une
less applied to asscssments made after the 1ossoshed already
acorued. Therefore, it woull be impossible for such ocom-
panies or assoclations to levy an annual asgessment in ade-
vanse and azke provislons for it to be peild in periodlioc ine
stallments. ,

Artiele 4859r (Chapter 8A, Title 78), Section 1, is
as followsn: .

"Sec. 1l. Any corporation orgsnized ami in-
corporated under & pre-existing law in this State
without capitel stock &nd not for profit, which
law hes beon anended or repoaled or reenected,
snd whiceh was opersting and aotually carrying on
in thls Stete lmmedistely prior to Jsnuary 1, 1933,
the gtate-wide business of mutuslly protecting or
insuring the lives of its meombers by asscssnments
made upon its members may comply with the terms of



——
'

Honoratle C. P, Lookhart, page 7

this Aot, sublect to the subsequent provisions
hereof."

Seotion § of seid :irticle is, in part, s rollows:

. "The relief funds of any corporstion com=
Plylnz with and opersting under the terms of
this Act shall be crcated by essessmcats levied
upon the mexnbers of suii corporation. Such assesg-
aents mey be made periodically upon such son-

~tingencies ee may be provided in the bye~lews of

the corporation, or at such steted periois as in
the disoretion of thoe mensging officer or of-
ficers of the corporstion may be deemed nccessary.
Tho benefliis to ve paid Ly auch corporetion shall

"be dependent upon the amount reslized from assess-

ments upon the membershlp,; end the certifricate
shell so provide; end the certificaete shall also

stete the maximum to be puld, Such eorporation

shall provide in its by-laws for the portion of
its assessmencs to be allottel to thoe mortuary
fund and mey provide for the peymsnt out of sail
mortuary fund of all gttorneys' fees end necsssary
expenses arising out of the Jefense, settlement,
or paynment of contested olasims.®

Section 11 of gald Artiocle 1s, in pars, as follows:

"No corporation hereunder shall lssue eany
certiricate or policy upon e limited payment
plan, nor guarantee or promisc to pay any type
of endowment or annulty boneflts, dbut shall con-
fine its operstion to the issuance of certifi-
cates looking to oontinuous peyment premiums or
assosacents during the life times of the pollioy-
holder.. « "

Sootion 12 of s8ii Artiocle is as follows:

*Jo corporation operating under this iAot
shall write any policy or asrtificate of insur-
ance calling ror s nmaxinmum benefit in excess of
Five Thousand Dollars (35,000.00), nor any policy
or certificete of insurance unless the memberahlp
of gsaid corporation, lisble for assessuesnts on

- said polloy or certiflicate or group or oclass or

club liasble therefor shall be sufficient 1n number
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&%t the aapossment rete ghargod sall olass to pay
Tifty per cent {5Qi:) of the maxlimum benefit sot
forth in szid poliey or certifiocata, 1la the eveant
the membership ia aiy group, c¢lass, or clud of
gaid corporation shall rell beclow sych nunber,

- then the corporution shell immediately notify the
members of such group, olass, or olyb, ani if
sall memberghip is not inorcagsed to said numaber
within six (6) months thereaftor, sald group,
class, or club shall be consolidated with sone
other group, cless, or ciub, or discontinued,

In tho event any corp.ration hereunder has oaly

one oless, group, or clud, then in the eveat the
tenbershlp of aeid corpoeration shall &t any time
T6ll below £ifty per cent (50%) of the nuaber
reguired st the assesskent rate ohargoed to pay the
aaxinun benefit provided by any one of ites policics

-or certificates, the corporation shell immedistely
notiry the membeps of the oorparatlion, and unless
the membership is incrossed tq said nunber within
six (6) months therearter, the Attorney Genersl
shall tske steps unler Zectlion 13 of this et to
bricg wbout the liqQuidation of said corporation.”

Section 13 of said Article 1a,zin payt, &8s follows)

At say time the 3Board of Insurance Comnise
sioners, asfter investisetion, sh:ll be setisfied
that eny oorporstion opasrating under the provie
slons ol thisg 3¢t in this Stste L{a insolvent, ‘bo-
cause the death clei=s due and unpaid which have
matured under poliolies written after such oorpora=-
tion complied with the terxs of this Act excesd
the essets of the corporstlon and sssessments or
periodieal payments celled, or to be called, or ian
the process of collection, oy which mey reagonadly
te made ezsinst the meabers sublect to assesgment,
or has c¢xcesded its powers, falled to comply with
any provisions of the lews of this State sppllca=-

“ble to it, or huas & nmembership of less than rive
rundred (500) peaying thelr assesszents, the Toard
ghall report the fact to the ittoraney Cenerel of this
state who shell thereupon apply to any court in
Travis County having jurisdiction thereofl ror lsave
to file & suit in the nature of qLo warrapto to for-
feit the charter of such corporation or to require
it to comply with the lew or to satisfy the Soard as
to its solvenoy. « "
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R The ebove quoted stututes suthorize the meking or
periodicsl asscoaments upon the memders of corporutions or=-
zanized thereunder, ani it ie¢ our opinlon thet such sssessents
cen te mado in any way desired, that 1s, annuelly, quarterly,
monthly or otheérwlise, 80 lons as the required funds are secured;
but we find no cuthority for the deduction from the fece emount
of the policy the unpail part of any annual asseasment. We
think this latter holding is further supported by the provi-
sion in Scetion 11, sbove set out, to the erfact that the cor=
porstion ao organlzed ehsll “confine its operction to the ig-
suunce o7 certificates looking to coatinuous premium payments
or esscasnments during the ii:rv tiae of a poliecyholder," end

it 12 clesr frowm this provision thst the lcgislature 414 not
intend for eny unpaid part o sn anauz)l ussesement to be
deducted from the face amounl of the polley arter the death

of the insured,

, Article 4875a~1--4875a~31 (Chapter 94, Title 78)
provides for the organizstion of local mutusl aid associstions
paying benerits where the funis ere provided by essesszment of
the me~ters es aceded. .

Lrticle 4875a-5 outlines what must be done ia ordler
to orgenize & local mutusl aild essoclation, but the letter part
" of Sub=division (5) thereor provideg: "That the providhns of
thia section shall not apply 60 any loosl mutual eii associa-
tion now orsenlzed enl operating whose totel membdership shall
et no timc exceed One Thousand {1,000) members and which shall
never charge ror snhusl dues or essesszents in excess of Cue
( 1.00) Dollar eachk, ani whooe membership foes shall at o
tice exceed Two Dollars enl Fifty Cents (32.50)." We think it
is slear from this provision thet sald oXxcepted asssociastions
are not authorized to levy annual assessments in advence egainst
the policles of thelr menbers..

N Artiele 4875a~1 1s as follows:

v”his Jict shall epply to end regulate the
business of looel mutuel ald sesooclations operat-
ing for the purpose of providing benelit for mem-

bers gnd death beneflt for_ the beneficleries of
dcecescd menoers, ani shall comprehend and laclude

all cocletios snl essocietions of any sort operate

ing an insurance business and paying such benefits
where funds are providedly assessments upon tae
members as needed, except those horelinafter exempted.®
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Article 4875a-2 18 as follows:

"Any person or peradas leaslring to orzanize
e local mubtusl eil essocietion to te operated
upoi the ussessment ag nceded or similsir plaa shall

be pernitted to do s0 upon the terms and condi-
tions herelnarter set forth., No persoa, rirm or

" eorperation shall herecafter operate in this State
any sort of u looanl mutusl eid society or essocletion
payling & leeth berefit or other benefits enl pro-
viding its funds by &sscessments s needed, except
under the provisions hereof, or under other spe=-
oilfic provisions of the laws of this State.”

 Avtiocle 4875a~13 is ns follows:

*The venelflits to be paid by such wssociation
shall be depenieant upon tho anmount reelized Lron
gsseasments upon the membership, sni the certificsates
issued sball so provile; and the certificates shall
elso state ths maxinum to be pell.m

irticle L,B75e-1l4 18 as Tollows:

n:n essocietion shall not issue ocertificates
-providing for s level premium or guarantecd bensfite,
nor for surrender oL loan vslues,®

Artiole 48755-17 is, in part, ss follows:

"Phe funis of the assococlation shall be derived
fro= membership fees and essessmegnts. Assessments
shall be made upon the membershlp to meet benefit
cluims and for surpius funis eni for exponses, Calls

. for assessments must specify the purpose for whioh
0538, « "

: #hile there my be some confllict betwecen the provisions
hercinabove cuoted to the effect that essoclstions orsunized
under Chapter 94 shell secure their funis by assessmenis upon
the nembers &8 neeled and the provisions tbat essocssments shall
6180 be mede upon the membershlp for surplus funds, it is our
opinion that the Leglslature intended to provide thet all of
such funis should be provided by sssessaents &s needed, whioh,
in our opinicn, means by post-zmortom assessments, Therefore,
1t is our opinion that eny compenics or assoclations opersting
under said Chapter 9A eand whick were so opereting at the time
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Artiole 5068-1 became effective are not iuthorind to0 levy
annusl assessasnts in advance, with fuvilion that the
anount of suoh assesaments may be paid in periocdical assess-
ments,

These qualifications of our negative answer to your
inquiry are based B the conelusion that no assessment oan
bs made upon the poliey of an insured after his death, and
that hs would be required $0 pay such asssssmsnts only unsil
the time of his death, Of ceurses, if an eznual assessmnt
has Veen malds and there is some part of it unpaid whish was
due prior to the death of the fnsured, then that yartisular
part might be dedusted from the face smount of the peliey,
but our helding is tshat sueh polieryholder cannet de required
to pay any assessasnt except that whiglh covers slaims and

losses up until the time of his death, and that none of saia
laws authorise the deduetion of unpcﬂ installments of an

annual assessment from the face amount of the polisy after
the death of the insured. .

Trusting that $his satisfeotorily answers your in-
quiry, we are,

Yery srily yours,

Ve "W;wg-mmomvt ATTORNRY GERERAL OF TEXAS
: it §8 HITEAOUIIY By M 2‘/ M
vhe 338 | Jas, W, Bassett
Assistans
JwB/ICP
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