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° OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
ROVER SELLERS
ATTONNERY GENRRAL
" Hon, Claude A, Willlams =
Chairman and BExeautive Director - -
Texas Unemployment. Gomponsauon Gomiuion
Austin, 'l'ena '
Dear 8ir: | . .
" Opinion No. . 0-6015 | |
Ret _Tho authority of The Texms ﬂnemployment.
. campomuon Commission ater into
reociproas greements with ner atates
whered bene U8 may be pal employees
emplofed everal stat‘.es; and a related

“You roqnsat the op .- dia departmant upon the
question . ]n'ounted by youn -letteX of Mdy 10, 1944, which we quote
below: tor $he conveni foe O i basie raots and the exact

actidie’ 5220154 Yernon's'- Oivil
Jspaployment Compensation Aot, on
nx mnts reads as rollous:

9 ’by authorized to enter into
wi priato ‘agenclea of other States
éra) Goverhwant whereby individuals performing
orv -An #Zhde-and other Statss for a single employing
it dor cirounstances not specifioglly provided for in
' of bhis Aet, or under similar provisioms in
wént Jompensation laws of such other States,
ped/to be engaged in employment performed -
th.ts Stato or within one of such other

States and—wheredy potential rights to benefits acoumalated

under ‘the employment ocmpensation laws of several States

or under such a law: of - the Pedexal Government, or both, may

constitute the-basis for the payment of benerits through a
‘gingle. a;;propriate agonay under terms whioch the Commission
- Pfinds will be falr and reasocnsble aa to all affected interests
" and will not be liable in any substantial loas %o the Fund.'

51

Mo ¢ - .
OWMUNICATION 15 TO BE CONSTAUED A% A DEPARTMENTAL GPINION UNLESS ARPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



o%

Hon, Claude A, Willlams, page 2

"This seotion ocontains two authorizmations, the
first permitting reciprooal coverage agreements with
reapesot to tax liability and the seoond, dealling with
benefit payments; reading eas follows:

*'The Commission 15 hereby authorized to enter
into arrangements with the appropriate agenoles of other
3tetes or tie Federal Government . . . whereby potantial
rights to benefits sccumulated under the employment compensa-
tlon laws of several States or under such a law of the
Fedexral Government, or both, may constitutae tiise basis for the
payment of benefits through a single appropriate agenoy
ander terss whioh the Commissidn finds will be falr and
reasonable as to all affeoted interests and will not result
in eny subatantialiloss to the Fund,®

“The unemploymsnt oompensation laws of other states
hgve the same or aimilar provisions and under such provisions
the Intersatate. Conference of Employment Seourity Agenoles
has  prepared a plan whereby claimants who heve acoumulated
wage oredits in several different states may be paid benefits
through a single agenoy. This plan will be operative with
respect to any particular state only after the egency of
suoh stats subseribes to such plan., Under this arrangsment
when a olaim is filed in one state, that state is to sesure
transcripts of the olaimant's wage oredits from cther states
in which he may hmve usocummlated oredits. The astate having
the largest proportion of his wage oredits will be known as
the ‘paying state.' On the basis of the oleimant's total
wage oredits, the ‘'paying state' will meke a determination
on ths olaim in acoordance with its own laws and will pay
the claimant accordingly. The other states where the oclaimant
had wege oredits will reimburse the 'paying state’ for part
of the bensfits paid to the ¢laimant on a pro rate dasis,
That is, it will transmit that portion of ths total benefits -
pald to claimant correspording to the ratioc of clalmant's
wage credits in that atate to hils total wage croedits,

"Moneys requlaitioned from the mcoount of the State
of Texas in the Unemployment Trust Fund in the United States
Treasury are deposited with the Treasurer of the State of
Texas to be used by this Commission for the payment of unem-
ployment beneflits. We request your advice as to whether or
not this Commission may enter inte such reciprocal agreements
as are outlined above and, if we do enter into such agreements,
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we may transmit, by means of a warrant 4rewn by the
Comptrollier on the State Treasurer, to other states auoch
amounts as may be dus them by reascn of their having paid
benefits to claimants, based in part on such wage oredits
as such claimsnts may have with this Commission.,”

Our research disoloses that there has been little,
if any, Judiclal determination or construotion of Seotion 17a,
{Article 5221b-15a, V. A. C. 8.) of our Texas Unemployment
Compensation Aot, or simllar acts of other states, all of whioh
are substantially the same as our own, Of course, judiciel
construotion and oconfirmation would be helpful, dut we do not
doe:hit easential to support the conclusions we have here
reashed.

8ection 19g, Submeotions (1}, (2), and (3}, (Artiocle
{1), (2), ena (3}, V. A. 6. S.) of our

Unemployment Compensation Aot defines "employment™, and it is

observed that Subssotions (2) and {3) thereof deal primarily

with services performed under osrtain conditions both within

and without the State; They read as follows, quoting from the

oftiocial ocopy of the Texas Unemployment Compensation Acot:

»(2) The term ‘employment’ shaell include an indi-
vidual's entire service, performed within or both within
and without this atate, 1if:

"(A) The service 1s localized in this state} or

®(B) The service is not localized in any state bdut
some of the service is performed in this state and (i) the
base of operations, or, if there iz no base of operations
then the place from which sueh servioce is direoted or ocon-
trolled, is in this state; or (1i) the bame of operations
or place from which such service is directed or controlled
is not in any state in which some part of the service is
performed but the individual'’s residence is in this state.

"{3) (A) Service not covered under Paragraph (2)
of this sub-section and performsd entirely without this
state, with reapect to no part of whioch contributions are
required and paid under an unemployment compensation law
of any other state, shall be deemed to be employment
subject to this Aot if the individual performing such
services is a resident of this state and the Commission
approves the electlon of the employing unit for whom such
services are performed that the entire service of such
individual shall be deemed to be employment subject to
this Aot,
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"(B) Services oovered by reciprocal agreements
authorized by this Aot between the Commission and the
agoncy oharged with the administration of any other
state or Federal uneamployment compensation law, pursuant
to whioh all services performed by an indiviQual for an
employing unit are deemed to be performed entirely within
this state, shall be deemed to be employment, if the
Comnlssion has approved an eleotion of the employing
unlt for whom such services were performed pursuant to
whioh the entire service of such individual durlng the
period covered by such election is deemed to be amployment
subjeot to this Aot,.” -

It %8 to be noted that Subseotion (3) 1s divided
into peragraphs A and B, respsotively. Paragraph A 1s obviously
designed to cover serviges psrformed entirely without the State
by a resident of this State, but with respect to whioh contribu-
tions are not required end paid under an employment compensation
act of any other state. In other words it is designed to provide
that a resident of this State iz not to be deprived of the benefits
of the law, although 2ll of the servioces performed by bim may be
in another state, Paragraph B of Subgection {3) specifically
covers services performed under reciprooal asgreements authorized
by Seotion 1l7a, supra, of our State Unemployment Compensation Aet,
and under this may fall services performed in two or more states,
and in such cases se the employee does naot qual}ify under any of
the preceding conditions, that is, the servioe is not localized
in this Statei there is no base of operation or place from which
said servioe 1s contraoted in this State; the base of operation
or place from whioh such servioces aro directed is not in any
state, but the employee is a resident of this State; that the
. servioe 1s performed entirely without this State, but with re-
spect to which contributions are not required and paid under the
laws of any other state, but the employee is a resident of this
State, To express it another way, the reociprocal provision pro-
vided in Seoction 17a and paragraph B of 17g, Subsestion 3, supra,
affords a method of according benefits to employees not otherwise
provided for in the other defined definitions of "employment®
contalned in the Aeot,

In the lest analysis, the purpose of these interstate
reolprocal provisions, common to most ell the states' unemployment
gompensation aets, ia to provide a feasible snd workable method
by which one state may pay beneflits aocoruing in one or more other
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states through a oentrally constituted agenoy reed upon
both as to coverage agreements with respect to iability
and in the payment of beneflt liability, thus faoilitating
and simplifying the administration of the law where interstate
relationship beocomes an important factor.

¥e have been at some paina to analyze what we ocon-

ceive to be the pertinent provisions of our Unemployment Com-
gh neation Aot defining "employment™, not with the thought that

8y are not as well understood by you as by us, bubl a8 a predi-~
cate for our conolusions upon what we concelve to de the two
main questions for us to decide, Even if we should be mistaken
in some detall in our analysis of our statutes defining "employ-
ment"”, as they are somewhat intricate, 1% will not necesasarily
detract from the Hwo maln questions we must deolide and the oon-
clusions we have roaohad; These qnnationn are:

rlrst - Does the reolprocal plan proposed run counter
in any purtioular to Sestion 303a of the Soolal Seourity Aot and

~ Section 1603a of the Internal Revenue Code?

: Socond -~ Is there & conflioct, or possibllity of -
contrlict, with our law providing foy the oharging of unemploy-
ment benefits against employers' aoccounts for experience rating
purposes?

We shall first consider whether or not Sesotion 30la
of the Scoial Seourity Aot and Seotion 1603a of the Internal
Revenue Cods contain provisions whieh might present legal
barriers to entering into such ocooperative and interstate plan.
These two provisions set out the requirements to be inocorporated
in state laws in order that the state may receive federal funds
for unemployment compensation administration, and in order that
the employers of the state may quallfy for the ninety per cent
federal oredit., An examination of the Social Seourity Aot and
of the Internal Revenus Code will not in our view disclose any
prohibitory limitations that would disqualify our State by the
adoption of a multi~state arrangement under the suthority specifi-
0ally conferred upon the Commlssion by Sectlon 17a, supra, of our
Unemployment Compensation Act.

The sscond question is mors difficult to solve for
there ies some lack of uniformity under the various state acts
as to the order in whioh the eamployers' accounts are charged
for experiencde rating purposes, We believe, however, that thia



Hon. Claude A. Williams, page 6

may be obviated and safeguarded by the Commission in making
raoifrocal agreenonts with another state or states by that
portion of Seotion 17a, supra, as follows:

", ¢ o under terms whioh the Commission finds
will be fair and roasonable as to all affected interests
and will not result in any substantlial loss to the Fund.”

That part of the appropriation “ill ocovering the
payment of benefits enmoted by the 4Sth Leglislature reads as
follows:

*I% is specifically provided that all moneys now
on deposit to the oredit of the Unemployment Compensation
rund, and eny moneys regeived for the oredit of such fund,
are heroby appropriasted for the payment of benefits and -
refunds as authorized by the provisions of the Uhempleymant
Compensation Law.

¥From the foregoing 1t follows that we have Teached
the gonolusion that the Texas Unemployment Compensation Commia-
sion 18 authorized to enter into reolprocal esgreements with
other states, such as cutlined in your letter, and that the.
Comptroller or Publio Accounts would be authorized %o issue
warrants, upon proper oertifiocete from the Commission, to reim-
burse suth cooperating states, for the pro rata ghare pald by
them in our behalf, acting as the deslignated ceatral and slearing
agensy, and you are acoordingly so advised, ‘

Yours very txuly
ATTORNEY GEMERAL OF TEXAS

- By z ;Ear! 00 /
o . .P LOll&r
Agsistant
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RUEY GENERAL
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