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*Nirsfits to States for emergency maternity
and infant ocare (national defense}: Yor grants
to States, inoluding Alaska, Hawaii, Puerto Rioco,
and the District of Columbia, to provide, in ad-
dition to similar services othergise lvciltblo.
medioal nursing, and hospitel maternity and in-
fant care for wives and infents of enlisted men
in the armed forces of the Dnited "“tates, under
allotments by the Seoretary of Lador and plans
developed and administered by State Health Agen-
cles and approved by the Chief of the Children's
Bureau, $4,400,000.°
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"The legislation whioh made provision for the
Emergenoy Maternity and Infant Care Progrem recuires
. participating Stetes to present plans for operating
the mervices to the ‘nited States Children's Bureau,
the agency which dispenses the funds and supervises
- the operation of the services throughout the various
States.

"Before Texas inaugurated a program for emergency
maternity and infent care it regquesated an opianion
of the ..ttorney General of Texas upon the legality
of aiminietering federal funis under the rulecs and
regulations promulgated by the Jnited States Children's
sureau. The  ttorney General, in this opinion, hai
this to say with reference to the federal leglislation
governing this gervice:

"!The foregoling act expressly provides for such
funis to be uadministerecd by 3tete health agencies. e
construe that portion of the Director's letter set
out above, tozether with the rules proxuulgated by the
Bureau. to mean thet the Texas State lLealth Depertment
must only assume responsidvility for the policles and
aspects of aidministering the funlis. Thet 18, to see
thet the funds are pait to> the proper person entitled
thereto for services performel socordling to the
adoptei rulcs, and thet the Federal igencles do not
require the Texes State Health Nepartment to obli-
gate the Stete of Texes to assumc responsidility for
the payment for the services rendered.’

"The State Health Officer of Texas presented a
plan for inaugurating the Fmergency aternity end In-
fant Care Program to the United States Department of
Labor, after securing Jpinion Ho. 0-5583 from the
Attorney General of Texas. On Deocember 13, 1943, the
State Health Officer received a letter from the Ji-
rector of the Division of Health Services, Unlted
States Children's Bureau, Wushington, D. C., stating:
'"This is to inform you that your Emergency i'sternity
and Infant Cere Plan has been approved.'’

*The State DJepartment of Health immedlately put
.the plan into opesration in accordence with the ittorney

»
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General's opinion and the information suppliield by
the Federal Bureau,

"The United States Children's Bure¢au informed
the Texas State Heslth Cfflicer, through !'CH Circulsr,
No. 14, issued ‘ay 6, 1943, that funds for aiminis-
tering this program should bs requested as follows:

"t2. Requests for Fund E

A. ©No conditionel apportionments of
Fund ¥ ere belng made to the States
for the fi=csl year 1944 since the
amount of monthly allotments will
be baused on the number of ceses au-
thorlzed and the cost of care per
case 1in each State.

B. Enter on & separate budget series
form *CH-3a an item aumber--4iffer-
ent from any number included in the
maternael end child health duiget--
for an item deaslgnated es "“Emergenoy
vedical and Hospital) Care for Yothers
ani Infants" and enter in ecoluan 10
the amount of Fund E estimeted to be
needed for the fiscal year 194k. The
heelling of ocolumn 10 should be changed
to read "Fund E.® This form kCii=2a
should ve submitted along with the
regulasr MCH budget for 1944.

C. When a State maternal and ¢hild heelth
plan is approved for the fiscal year
1944, approval will not be given in any
speciried amount of Fund E,.

D, CH-8, ",uarterly > stimates of Ffxpend-
iture,” shouli not be subnitted for
fand ®. JInsteeal, telegramg should be
submitted to the Children's isureau on
the first lay of each month incluiing
the following information:
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*Number of cases authorlzed during
{previous month).

"The estinated total amount of obli-
tationa inourred for suoh oases.

WThe amédm ald mitmhaw
A% VEVA. L4 Y u“wvl

that will bde authorizad dur;ng
{Month 1in which telegram is sent).

*On the besis of the information in
these telegrams, alloiments will be madie
and payments of Fund E will be certiried
to the States.'!
"Upon a basis of instructions as contained in
¥CH Informetfion Cirecular, No. 14, the Texas State
Health Officer has submitted to the Children's Bureau

on the first dsy of each month the informution requested
in this oiroular.

"The United Stetes Children's Bureau hes not al-
located to the Texas State Department of Health in ac-
cordance with XCH Informetion Circuler, No., 14, as quoted
herein. It has allooated funds upon » basis of unex-
penied balances, as compared with the estimated nceds for
funds during the coming month, This is evidenced by
the rollowing oommunication rrom the Direotor of the Di-
vision of Heulih Services, United States Children‘s

Bureau, April 30, 1944:

"'U.S. Department of lLabor Copy for Geo.W.Cox,
CAILDREN'S BIJREAU ¥.D,

EMIC PROGRAM

NOTICE OF ALLOTAENT OF FUND ¥ FOR THE MONTH
ENDING APRIL 30, l9hk

State of Texes Prepared by State ‘uilits Unit
April 8.1944
Maternlity nfant
MPoass Paasnn
I, Cesee iIncomplcte as of
Mareh 31, 1944 5,473 304
1 1/

2., Fstimated new cases for
April 1,963 244
3. Average cost per case com-
pleted during March 59.91 6.33
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L.

5

6.

7.

8.

9.

Zstimeted Funl T needed
for april:
(a) Item 1 multipiied by

iten 3 $327,887.43  £1,924.32
(b) Iten 2 multiplied by

(e) Total (itemi(e) plus
L(v) 445,490.76 3,468.84

Tstinated Fund ¥ needed for
incomplete end new maternity
end infent caseg (sum of

amounte in item L(e) ) LLB,959,.60

Total previous allotment of
Fani E . 646,000.00

Total expendltures for ocases
completed through Merch 31,
1944 15,894.71

Adjustment: Amount of pre-

vious allotment available for

cases reported in items 1 and

2 (item 6 minus item 7) 630,105.29

Allotment of Fund T needed
for 2April (item 5§ minus item

e) $ _2f---

_1/ ADJUSTZD TC ATPROAIMATELY 125 PrRCENT CF NI W
CASES AUTHORIZID IN MiaCh., IT #IJURE SHOULD BE
INCREASE D LATER IN MONTE BASES CN FXPE-INCk,
PLEAST ADVIZE 4K ADDITICNAL ATIOTINT “ILL BE
MADE,

2/ ITX & IS GRLAT < THSN ITER 5.t

(signed) Tawin F.
Delly

"Furthermere, the United States Children's

Buresu, throagh FuIC Circuler, No. &, April 3, 1944,
has infrormed the State lleaith ~flficer as follows:
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"'To obtain necessary information for determin-
ing the monthly allotment of Fund * to the States
and to provide an aceounting of cases for whioh
services have been authorized by the States, and
of expenditures made under suoh authorizations,
oach State partioipating in the ELTIC progrem is
required after approval of their encumbrance con-
trol to submit every month on Form ZMIC - 8 a re-
port of cases, allotments, snd expenditures of
Fund E for the month and an estimate of Fund E
needed for the following month, as provided for
in the regulations of the Secretary of Labor.

"t¥orm EMIC-8 should be submitted direotly to the
Children's Bureau in Washington on or before the
Sth day of eaoch month. The firet report on Form
EMIC-8 18 due on or before the 5th day of the
month following the first month in whioch the ap-
proved encumbrance control is in operation,

"t onthly reports on Form RMIC-8 will replece the
telegraphic reports submitted in previous months,
Special Report No., 1, and 8Specirl Report No. 2,
Reports on Form EMIC-8 will be used in the future
as a basls for oomgui!ng the monthly allotments
of Fund I to States on approved encumbrance con-

IOl

"According to statements of the Director of Health
Services of the inited States Children's Bureau as guoted
herein the monthly allotmeants to Texas will be based upon
the cost of completed cases. This will not, in the opin-
fon of the State Health Officer, be a satisfaotory basis
of allocation, for the unexpended balance does not 1o re-
ality represent the amcunt of fundes avajladle, since en-
gumbrances have been made sgainst the unexpended balance.
This prooedurs, if followed, will result in the Texas State
Department of Health encumbering funds in excess of the
amount actually received by the Texas State Department of
Healthk.

"Considering the above information I shall uppreclete
an opinion upon the legality of the Texas State Department
of Health incurring indebtedness 1in an amount exceedling
funis actually recelved by the Texas State Departiment of
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flealth, even thouzh the Texes 3tate Department of
Health has been assured that funds will be allooated
upon & basls of the ocost of completed cases.”

It i3 well settled that no one has euthority to make a
contract binding on the State, except where he is authorized so
to 3o by the Conatitution or a pre-exieting statute. (Fort
forth Cavalry Club v. Shepperid, 83 S. W. (2d) 660; Nichols v.
State, 32 S. W. 452; State v. Haldeman 163 S. W. 1020; State
v. Wilson, 9 S. W. 155; State v. Perlstein, 79 S. w. (24) 143;
State v. Raglend Clinio-Hospital, 159 S. W. (24) 105). After
& careful search of the statutes and verious provisions of the
State Constitution, we fail to find eny provision suthorizing
the Texas Stete Department of Heealth to vind the State when in-
ourring indebtedness in arounts exceeding funds actually re-
oesived from the federal euthorities by the Texas State Depart-
msnt of Health even thougu the Texas State Department of llealth
has been agsured that funds will be allocated upon a basis of
the cost of completed cases as mentioned in the letter quoted
ebove. Therefore, it is the opinion of this department that
the State Department of Health bhas no legal authority to bind
the State of Texas for any amount or sums of money under the
foregoing fecte., H., R. 2935, 78th Congress, known as the Labor-
Federal Ceourity Appropriation Act, 1944 expressly provides for
the funds appropriated to be adminiaterod by State health agen-
cles. It is epparent from the feots steted that federal funde
will be allocated upon a basis of the cost of completed cases
ani that the federal authorities, in order to carry out the
plans of the federal agencies, require the State Health Depart-
ment to incur indebtedness in amounts exceeding funds aeactually
on hand; however, the federal agencles ssgure the State Depart-
ment of Health that funds will be allocated to pay the indebted-
ness lncurred under its rules and regulations. %e cen see no
reason why the State Health Department administering the above
mentioned funds would be prohibited from inourring the indebted-
ness herefofore mentioned in conformity with the federal rules
and regulstions, Although as above stated, the State Depart-
ment of Health would heve no legal authority to bvind the State
of Texas in ce'rying out the program of the federal sgencies
under the rules snd regulations of such agencies,

Yours very truly
ATTORNEY GENERAL COF TFXAS

By %M% ‘,l/\-( -

Ardell Williams
~88ista
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