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Honorable I. Predecki, page 2

- the engineering firm referred to proposed to fure

rish plans and specifications for.

"Section 1 of said Article refers to the au-
thorization and issuance of revenue boands as well
as the payment of preliminary exponses by the
County from its 'general funds' and also provides
for the repayment to such funds from the proceeds

. of the bouds when &vallable. '
"The various funds that Galveston County has .

at this time were levied for specific purposes
and in none of said tax levies was contemplated
the expenditures now proposed for engineering
services in connection with the tunnel. In sec~-
tion 2 of sald Article, the words 'gencral funds!
are used, and as this article 1s a part of Title
116, Roads, Bridges, and FPerries, it occurs to me
that if it 1s legal to advance any funds, that
saild funds should come from tax levies in connece
tion with roads, bridges, and ferries.

"Your opinion is respectfully requested ou
the following:

"Is Article 6795-B & legal a&nd counstitution-
al act? :

"Since the County 1s prohibited from trans-

ferring constituticnal funds, what funds can be

used to pay the sum of $50,000.00 this year and
$50,000.,00 in the year 1945, and the statement 1s

- made by the Engineers that the Federal Goverument

through the State Highway Department will match
the $100,000,00 that is requested from the Coun-

ty. -
*Should your opinion on the above be in the

negative, is the County suthorized to have & bond .

election for the purpose of issuing bonds in the

sum of $100,000.00 as its share of the preliminary

englineering expenses?
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We have carefully studlied H. B. 990, and have been
uneble %o find any provisions thercof which in our opinion
are in violation of the Constitution. We have particularly
consldered said act in conjunction with Section 56 of Article
3, Section 9 of Article 8, Section 18 of Article 5 and Sec~
tion 7 of Article 2 of our State Coustitution and have reache
ed the conclusion that yowr first Question should be ansvered
in the affirmative. ‘

The Act itselfl provides that the cost of the pro-
ject shall be considered to include the cost of constructilon,
the cost of all property, et cetera, and “shall include the
payrent of all legal, fiscal and engineering expenses in-
curred in counnection with the acquisition and construction
of the project and the making of preliminary surveys and ia-
vestigations and the authorization and issuance of the reve~
nue bonds." It is further provided in the Act that any pre-
liminary expenses pald by the county from its general funds
shall be repaid to the county from the procgeds of the bonds .
vhen available.

It may be seen, therefore, that Galveston County 1s
to finance the preliminary work and will be reimbursed for
that expense from the proceeds of the bonds in the event the
revenue bonds are actually issued and sold,. Does this con-
stitute a lending of the assets of the county, in vioclatiion
of our State Constitution? We think not. In the first place,
there can be no question but that this preliminary expense
is for "county purposes.,” See Aransas County vs. Coleman=-
Fulton Pasture Company, 191 S. W. 553; Galveston County vs.
Gresham, 220 8. W. 560; Hidalgo County Weter Improvement Disge
trict No. 2 vs. Felck, 111 8. W. (2d) 742. ‘

The Legislature could have provided in sald Act for
the county to pay this preliminary expense without making pro-
visions for 1ts repayment, as the projects provided for there-
in are for "county purposes.” The mere fact that the legls~
lature provided for the county's repayment does not make the
tronsaction & "lending,” as the legislature evidently kuew
that if the financing of the project falls, that the bonds
vould not be isaued and the payment by the county of the pre-
liminary expenses would not be repaid. _ _

' For an illustration of the priuciple involved, we
cite the following: A owns & farm adjoining B? A desires to
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build a feace around his land so as to keep his cattle con-
ficed therein, B tells A that if A will build such fence
and pay for the same that in tho event that he (B) 1s electw
ed to the office of pound keeper that he will repay A for
such expenditures, A bullt the fence under said agreement.
Dié A lend money to B? The question answers itself. The
fence belonged to A and was erccted for A's bonefit and A's
purpose. The preliminary expenses are for county purposes
and 13 paid out for the benefit of the county and the mcre
fact that upon the bappening of a future contingency that
such money would be refunded to the county would not make
the paying for such preliminary expcnses a lending of money.
The Supreme Court of Tennessee in the case of State ex.rel.
bigham, et al., vs, Powers, reported in 137 S. W. 1110, he=d
the same Question before it and hold that the payment by the
county of the preliminary expenses incurred in connocction
with the proposcd formation of a drainage district, although
the amount so expended would be refunded to the county out
of the asscssmenta collected from the lands of such district
vhen 8o collected was not in violation of the constitutional
provisions of Tennessee, which has & like provision as our
State Constitution, as to lending of credit, et cotera. This
cowt in the course of its opinlon used the following lange
vages _ :

"We do not think that this makes out a case of
lending the credit of the county in the constitu-
tional sense, but that it is rather the conferring
of authority upon the counties to appropriate a
portion of thelr general funds for a nevly sance
tioned county purpose.® -

All county expenditures lawfully authorized to be
zade by a county must be pald out of the county's general
fund unless there is some law which makes them & charge
ageinst & special fund. Bexar County vs, Mzan, 157 8. W.

(2¢) 134; williams vs. Carroll, 182 3. W. 29,

The only specisl fund, besides the general fund,
that 1t could even be contended could be used in paylng for
these preliminary expenses, is the Road and Bridge Fund. So
1f we reach the conclusion that the Road and Bridge Fund cane
not be used to pay these preliminary expenses, ve bave your

sscond Question snswered.

- t a
The first question that arises is whether or no
tunnel is : *"road" og & "bridge” as those terms are used in
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Section 9 of Article 8 of our Constitutbn.

We do not believe that it could be seriously cone
tended that a tunnel 13 & bridge. Is it a road? Websterts
New International Dictionary defines & tunnel as follows:

"A subterranecan passageway, esp. one nearly
horizontal and open at both ends, ag to provide
& path for a road, railroad, canal, aud etc,, or
for a sewer or drain.” : :

So ve see that a tunnel is -merely & subterranean passageway,

“to provide a path for a road . + " A road as defined by
Websterts New Internationsal Dictiounary is &s follows:

"A place where onemy ride; an open way or
public passage for vehicles, persons, and animals;
& track for travel or for couvéying goods, etc.,
forming a means ¢f conmunication between one place
and another. Road 1s generally applied to a high=-
vay outside of an urban district, as distinct -
i‘rom a”street vhich is & highway in an urban dise

rict,

Ve bave carefully examined all the authorities ocited
in Words and Phrases, Corpus Juris and McQuillin on Municipal

Corporations, construing tunnels, and the only case that we
have been able to find in any jurisdiction, that is directly
in point cthis matter 1is the case of Thompson, ot al., va.
lsnce, City Treasurer, et &l., reported in 163 Pac. 1021, in
which the Supreme Court of Californis held that a tunnel is
not a strest. As stated by Webster in his definitlon of &
road, & street is merely & rosd within the limits of & town
or city.

A bridge 1s defined by Webster's New International
Dictionary as follows:

"5 astructure erected over a depression or an
cbstecle, as over a river, chasm, roadvay, ralle

road, etc¢., carrying a roadwey for passengers, ve-
hicles, et cetera.”

Thus ve see that a bridge 18 a structure carrying &8 ro&dva;
and that according to Webster, a roadway 8 par ) ridge,

137
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and by reason thereof a dridge comes nearer to belng & road
thon does & tunnel, The framcrs of our Constitution ia proe
vidinﬁ for Road and Bridge Funds, evidently did not use ths
tero ‘roads" in & broad enough sense to include ”bridgesf“
or else they would have merely provided for a "road fund"
stcad of o "road end bridge fund.,” If the tertt "roads” as
used in the Constitution was broad emough to include "bridges,”
the addition of the term "bridge® was surplusage and nmeaning-
less. Furthermore, vwe cannot believe that at the time the
Constitution was written that the framers thereof ever con-
tenplated or dreamed that & ro2d as used therein would constie
tute & tunnel under the gea, :

ine-

Section 9 of Article 8 of our Constitution, reads
as follous: :

“« « » 80d nO county « o o shall levy more
than 25¢ for city or county purposes, and not ex-
ceeding-15¢ for roads and bridges, ; e..”

The fact that Section 9 (supra) ia providing for the
levy of not exceeding 15¢ on the $100.00 valuation for roads
and bridges, does not read: roads, bridges and tunnels, lcads
to the inovitable comclusion that such speclal constitutional
fund should only be expended for roads anl bridges.

The Supreme Court of Texas in the case of Aransas
County, et al., vs, Coleman~Fulton Pasture Company, et al.,
(supras, had under consideration for construction that pore
tion of Section 52 of Article 3 of the Constitution, vhich
rcads as follows: "The construction, maintenance, and operae
tion of macadamized, graveled or paved roads and turanpikes,
or in aid thercof," and held that the sense in which the tern
"woada" 1s uscd in said Section of the Constitution, inoludes
the term "bridges,” but the c¢ourt in the course of its opin-

fou used the following significent languages

"In different provisions of the Constitution,
namely, Section 56 of Article 3, Section 9 of Arti=-
cle 8, Section 2 of Article 11, & ection o
Article 16, roads and bridges are dealt with as

distinct subjects. In Section O of Artiie 8, the

construction of each 18 reco ed 83 & dlstinct
purpose of taxation.. Inasmuch as the term Iroads!
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is very plainly used in these sections in & spe~
cific gsense, it 1s urged by the defendants in
error that the same restricted meaning should be .
given 1{ in the coustruction of Ssetion 52 of
Article 3, Such was the view of the Court of
Civil Appcals, There 1s force in the position
as & general rule of construction.s But the sense -
in which a term is used inother provisions of the
Congtitution 1g not a conclusive test of its mean~
ing in a particular provision« The spirit, pure

- pose and scope of the particular provision are

- all to be consulted in the effort to determine
with certainty the meaning of its terms.” (Under-
gscoring ours)

The Supremg Court in the above cese clearly states
that the term "roads® as used in said Section 9 of Article 8,
1s used in 1ts strictest sense, and does not lnclude bridges.
A foriiori "roads” as uzed in Scotion 9 does not include
tunnels. .

Even though the term "poada” as used in saild Sec-
tion 9 be broad enough to include a tunnel, we are of the
opinion that the expenditure for these preiiminary expeuses
should st1ll be paid out of the genersl fund of the county.

It is true that the county is prohibited from transferring
poney from one constitutlional furd to another, but we think
this expenditure is certeinly for general c¢ounty purposes and
should properly be paid from the general fund, even though 1t
nizht be held that the actual cost of the comstruction of the
tunnel, if it vere being paid for by the county from its funds
derded from the taxes, properly should be paid from the road
and bridge fund, All of the services heretofore performed

and to be performed, for which thils paymeut i{s to be made, are
of a fiscal nature and are preliminary to the counstruction of
the project and has to be comploted before it csn be financed,
puch less actual construction begun. In Words aud Fhrases, 1%
is stated that the term "preliminary” dealing with preliminary
expenses, means "that which precedes the main business.

In Attorney General's Opinion No. 0-781, it was
held that the expenses for holding & county-wide election for
the purpose of voting a $90,000,00 road boud issue, Wwas pay—=
sble out of the general fund of the county. This election
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cxpense was merely preliminary expense, and vwas not payeble
out of the Road end Bridge Fund. It was merely “"that which
precedes the main businéss.” The preliminary expense in-
volved in the construction of the proposed tunnel is certaine
ly for county purposes and "that vhich precedes the main
business," A .

The Supreme Court in Bexar County vs. Mann, (supra),
held that the holding of elections should be paid out of the
generel fund and made no exceptions where the election was
for the purpose of voting county road bonds., The Court in
the course of its opinion used the following longuage:

"3oc far as 18 pertinent to this case, Section
9 of Article 8 of our State Constitution provides:
' ¢« ®# no county # # # ghall levy more than 25¢
for-#.% # county purposes * # # on the $100.00
valuation, * ##* 1@ - . - C :

“It 1s too evident to admit of debate that
the holding or conducting of elections 1s a coun-
ty purpose within the meaning of the above quoted
constitutional provision.” '

We can see no distinction as a matter of law between
the preliminary expense of holding an election for the purpose
of voting county-wide road bonds and the expenses involved in
the preliminary matters essential to be completed in order

. that revenue bonds may be issued for the purpose of constructe.

- . .

ing the proposed tunnel. There can be no question but what
constitutional funds can only be used for the purposes for
vhich the tax levy was made. The Road and BErldge Fund can
only be used for the construction of roads end bridges. In
the event that the proposed project is not fiuanced and
revenue bonds not 1ssued, no road or bridge (if a tunnel is

a road or bridge) will be built and certainly the preliminary
ratters, such as taking cores of formations; making traffic
investigations to establish the sounduess of the project; pre-
paring necessary preliminary design drawings; preparing drave=
ings and applications to be filed with the United States En-
ginecers; securing necessary permits from the United 3tates En-
gineers to build such project; preparing preliminary drawings
and preparing easements to secure the approval of the Unite
States Army to permit the passage across the San Jacinto Reserve-
ation; securing the poassage of proper legislation permitting .
ané authorizing the construction of the project and the procur
1ng of investment bankers who are able and willing to assune
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the financing of the cost of the project; tha sccuring of
nccessory Foderal or 3State permits, casements, right.s-of-
vey, lcases, commitments for fnsurances; the making of sure
veys, soundings, driving of test pilings; preparation of
vorzing drawings; making all specifications; knking of large
scale and full sized detailed drawings; prepraration of ape-
plications for Federal or State funds; drafting of forms of
proposals and constructions and the preparation of the esti-
rotos of quantitlies and costs, cannot be considered as the
building of & road or a bridge.

It 12 therefore our opinion that the commissionerat
court of Galveaton County may authorize the payrient of the
proliminary eugineocering expeunses in coanection with the pro-
posed Galvesaton-Bolivar Tunnel out of the General Fund,

Our prior Opinion No. 0-543, dated April 4, 1939,

in so far as same 1s in couflict herewith, is hereby express~
1y overruled, :

In view of our answaru to the above Questicns, we
do not believe it nccesaary to answer your third qucstion.
Tours very truly
ATTORNEY GENERAL OF TEXAS
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