- OFFICE OF THE ATTORNEY (ff.‘NERAL OF TEXAS
AUSTIN

,GROVERﬁELLEHS
ATTORNEY GENERAL -

Hdnorgble George H. Sheppard :;
comptrollsr of Public Accounts ;
sustin 11, Texas

Dear Sir: : Opinion No. 0-6034
. - Re: Is shipment
rrom Texasg

{GX?O&-?, VQA- >

17 l9iL. you requeet an
s ig , Article 7047,
V.A.C. S.,1925, as apended, to th follo ng fact situation'

.ment.gron our Houston mill to the speciried '
ALue cstinabion.

2 ¢;¢1road hauls the shipzent from our mill -
"or from the T.0.b. their rsils point nearest

cur mill to the interstate destination "dzadnesd®,
-¥%e luvolce the reilway st £ price per barrel f.o.b.
our rill or r.o.b, thelr rails Houston and/or Dal-
las, Tezas. '

"iThe orler is issued, shipment is bllled and
nede intar&tate.‘ :

vije price and involce same f.o.b. cors at an
Intrastate nuint,

i go :
MMUKICATION 15 TO BE CONSTRUED AS A DEPARTMERTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL Ot FIRST AS
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Honoréhle George H. Sheppard, page 2

“tie ere of the opinion that this type of ship-
ment is interstate and not sublect to the State
Cement Tax; however, we are desirous of your
gdvice &s to whether or not you concur in our
views in the matter.?

"I am atbuching hereto sample copy of the Lone Star
Cement Corporation's invoice to the T&NO Railroad Company,
Loake Charles, Louisisne, elso sauple copy of the bill of
lsding to the same railrosd sud the same destination.

, "I will apprcciate it if you wlll furnish me with
your legal opinion as to the tax on such a transaction,®

: In opinion Ho. 0-5843, approved April 25, 1544, requested
by you, this department construed subsection 41, artlcle 7047, V.A.
€.S5., 1925, as ewended, not to warrant the lmposltion of the tax
=upon any interptate sale or trensection”. The test is whether or
not the shipment in question under the ebove factual situation con-
stitutes an interstate sale or transaction, :

The cement is ordered from the Texas manufecturer by the
Loulsiena agent of the carrier vendee for delivery to the vendec

~at a point in louisiana, bubl involced end delivered to the vendee's

rails f.0.b. &8 point in Texas. The bill of lading is issued for

an interstate shipnent of the cement but freisght charges are "dead-
hend", since the venflee is aslso the common carrier receiving the
cemant for delivery to a point outside or Texas.,

Here the vendee occupies a dual role of purchaser and
coamon caryler. Althougz the physlical distribution of the ceument
is to the vendee in Texas, nevertheless the vendee rceeclves the de-
livery in 4ts role of “ecarrier®. W¥hen the cement is finglly de-
livered in Louisisna, the vendee receives it in the role of “pur-
¢haserv, By the substitution of any third party as the consiznce
in louisiana, the shipment is ¢learly Interstate and not subject
to the tax. EHence the above fect situation develops an intcrstate
sale or tranuaction and therefore not subject Lo the oceupation

.tex,

Very truly yours,
ATTCRNEY GENZERAL OF TEXAS
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