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donorable G. i, Cavness
State Auditor-
Austin, Texas

Dear kr. Cavness;

ruaY’ Provisions of the De-
ontal Appropristion bill to pay
'L\ salary to the Secrectary-
orjas appropriated bhy the Legls-
pd at the same time and in
Jon, to pay him per diem fees for
g A8 a Menber of that Board?r®

The Aot creating the State Boat-d of aegistration
for Profeasional Engineers (Acts 107%7, 48tk Legislature,
P. 8168, ch, 404,1isted as Title 52A, Article R71a, See-
tions 1 to 25, inclusive, in V. A. €. 8.), ctmtatn-. anpong

others, the rollo'j.ng provisions:
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i ®Section 6. BEach member of the Board shall
“{ : reccive the sum of Tom ($10.00) Dollars per day
s for each day he 135 actually engaged in the duties
B/ of his office, including time spent in neccssary
N travel, together with all legitimate expenses in-
g curred in the perforzance of such duties, = & » *

L *Section 7, The Board shall hold a meeting

C within thirty (70) days after its members are

. first appointed, and thereafter shall hold at
least two (2) regular meetings each year. Special
meetings shall be held at such time as the hy-laws
of the Doard may provide, ¢« & &, The Board shall
elect or appoeint annually from 1tl own membershi
the following officers: A Chairman, a Vice-Chair-
wan, and a Secrotary. A quorum of the poard shall
consist of not 1ess than four (4) members.,® (Fm-
phasis ours)

Sectlon 9, among other things, provides that the
Secretary shall give a surety bond in the sum of $2,500,00,
and that he "ahall receive such salary as the Board shall
deternine in addiiion to the compensafion and expenses pro-
vided for in this Act,¥ It further authorizes the Loard
to employ such clerical or other assiatants as are neces-
sary at salaries not in excess of salaries pald for similer
work in other departments.

S8aid “hapter 404 is alszo known as Semato Bill 74,
ublch wae passed by the 43th Legislature. It was approved
and became effective on May 28, 1937. .

Your attention is nov directed to Senate Bill 471,
P. 619, Vol, 1, Acts of the Regular Sesgion of the gath
Legislature, approved and effective on April 24, 197%¢. The
first tvo soctions of mald Aot read as follows;

*Secotion 1, The salaries of all State officers
and all S8tate employees except those constitutional
. Btate officers whose salaries are specifically fixed
by the Constitution, shall be, for the period begin-
ning September 1, 1097, and ending August 71, 1941,
in such sums or amounts as may be provided for by
the Legislature in the general appropriation bills.
1t 1s speclricallg declared to be one of the intents
hereof that the Legislature shall also fix the amount
. of supplemental salaries hereafter, out of court fees
and receipts, to be pald t0 clerks and other employees
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A of the Courts of Civil Appeals, the Supreme Court
i and the Court of Criminal Appeals.

e "Seotion 2, All laws and parts of lavs fix-
‘ing the salaries of all State officers and em-
: pleyees, except those constitutional State offi-
. eera whose salaries are specifisally fixed by the
3 Constitution, are hereby specifioally repealed in
.80 fap s they are in confliot with this Act. It
1s specifically declared to be ene of the intents
. hereof that any and all laws autherizing paywent
) of supplemental salaries from court receipts and
- fees to clerks and other employees of the Courts
BA- of €ivil Appeals, the Supreme Lourt and the Court
f - of Criminal Appeals, are repealed in so far as
shay)u-e in conflioct with this Aot,* (Emphaats
onrs

L M
ot
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The Departmental Appropriation Bill of the 44th
Legislature, S. 6. 427, p. 7 of Vol, 2, contains on p, 69
the hiennial appropriations for the State Loard of Regis-
tration for Profesaiona) Engineers. Under *Salaries,™
the following appropriations appears

®For the years ending

August 31, Aungust 21,
1940 1841
*galarioss
1, board kembers ~-- :
per diem ...i00ccccvcnss ‘i,m.l)ﬁ ﬂ,ﬂ}f).m

2, suret‘ry“n-’."“tor Preacnea 4,200 ,00 " »200 00
3, ¥ Assistant to

Secrotary-Director........ 1,800 .00 1,300 .00
‘. mef clol'k.... oooo......gl l'mow 1'500.00
5. cl”k.¢00000lo.009ICQDOQO' l,m”.oo 1’200.00
6. Clerk == half-time..,...  600.00 600.00
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7. ® Clerks - 8€a80NAl.cccvnseness § 800,00 $¢ 200,00
8. ® INVOBLLEALOP ccssccvvovsnranne 1,860,00 1,800,00
9., ® Investigators -~

BeASONAL . csuvconcsavsosnsns 400,00 400,00
Total BalarieB..ccrrsssccrsvsvoces § 18,800,00 16,500 ,00
Totals less vetoed u«.-......'.... 11,700 .00 11,700 .00°
(» YVetoed)

Thus, 1t will de noted that the 48th Legislature
created the Board of Registration for Professionsl Engineers,
and alloved said Board to determine the salary of its Secreo-
tary, in addition to the compensation and expenses provided
for in said Act. The creating Act also empowered said Board
to employ such clerical or other asalstants as were necoes

for the proper performance of its work, and contained the fol-
lowing provise:

*Provided further, that the salaries palad
. herein shall not he in excess of salaries paid
for similar wvork in other dopariments.*

It will also be noted that the 48th Leglslature
fixed the salaries of all State officers and all State ex-
ployees, with certain exceptions, for the period beginning
Septomber 1, 1979, and ending August %1, 1941, *in such sums
or amounts as may be provided for by the Legislature in the
general appropriation dbills,* It will further bhe noted that
all laws and parts of laws fixing said salaries vere repealed

in s0 far as they wvere in conflict with said Aot of the 431'.11
Legislature.

The of'ficers and employecs of the Board of Registra-
tion for Professional Engineers were not excepted from the pro-
visions of sald Act of the 48th Legisloture. Thelr salaries,
therefore, for ithe biermium, begimming Septesber 3, 19, and
ending August 31, 1941, wero fixed by the sums or amounts ap-

pearing in the Departmental Appropriatien Bill for said bien-
niux.

Satd appropriation bill fixed ihe salary of the
Secretary-Director for cach deaignated fiscal year at $,200.00.
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House Bill 201 of the 47th Legislature, p, 819,
R. 8., and Senate Bill 883 of the 48th Legislature, p.
418, Re 8., are identical in 1“@“9 with 8. B. 491 of
the 46th Legislature, with these exceptionss

The salaries and other compensation of Dlistrioct
Judges are excepted from the provisions of sald Acts of

the 47th and 48th Leglislatures. House Bill 2901 of the
4Tth Legislature fixes the salaries not excepted there-
from, "for the period beginning September 1, 1041, and
ending August 31, 1943, in such sums or amounts as may
be provided for by the Legislature in the general appro-
priation bills,® Benate Bill 363 of the 45th Legislature
likewise fixes such salaries *for the period beginning
September 1, 19483, and ending Aiugust 31, 1948."

The Departmental Appropriation Bill for each
biennium, b September 1, 1941, and Septemdber 1,
1943, fixed the salary of the Becretary-Director of said
Board at $4,200.,00 for each fiscal year of sald appropria-
tion. Each of said bills also contained an appropriation
of an,amount for "Board Members, per diem.,” In addition,
‘each Departmental Appropriation Bill passed by the 48th,

47th and 48th Legislatures inecluded an appropriation for
“Board members travel expemse,”

: It thus appears that, beginning with the 46th
Legislature, salaries of the officers and employees con-
nected with the Board of Registration for Professional
Bngineérs, were fizxed by the Legislature instead of by

the Board, as had been originally allowed by the 45th
Legislature.

It 1s also clear that the salary of the Secre-
tary-Director was fixed by the various Legislatures, be-
?‘:nd.ng with the 46th, at $4,200.00 for each fiscal year,

that

$4 ,800.00 for each fiscal year was appropriated
for per diem for Board members.

The question now ariseés: -1Is per diem a salary?

‘ Webster's New International Dictionary, 24 Ed.,
defines »

Per dien* as *By the day®; also as “an allowance
:n- amount of so much by the day." 48 C. J. 807 . defines
Per diem® as *by the day,"

*Salary 1is a fixed compensation, which is pay- .
8ble at stated times,* Dane v. Smith, 54 Ala, 47, 80.

209
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%A salary ie a fixed compensation, deereed by
a.uthor:l.t.y and for pormanence, and 1s paid at stated inter-
vals, and depends upon time, and not the amount of the ser-
vices rendered; allowance being a variable quantity.® Blaine
County v. Ryrah, 178 P. 702, 703, 32 ldaho 111, Also, see
various definitions of "galary® in ¥ords and Phrases, Vol.9,

In Godbrecht v. City of Cincinnati, 96 N. E. 782,

81 Ohio State, 68, 23 L. R. A, 809, it was held that "Com-
pensation of a public officer, fixed by & provision that
each member of the Board, who is present during the entire
sossion of any regular meeting and not otherwise, shall bhe
enu.tled t0 receive $5.00 for his attendance, 15 not *sal-

¢, within the meaning of Constitution, Art, 2, “section
20, providing that the General Assembly shall fix the term
of office and ocompensation of all officers, but that no
change shall affect the salary of any officer during his
existing term," (Bmphasis ours),

It is clear, therefore, that the per diem stipula-
ted for directors of the Board of Registration for Profession-
al Engineers is not included in the salary for its Secretary-
Director.  7The elected or appointed Seoretary is entitled
to a salary as such, in addition to his per diem as a DMrec-
tor, and all legitimate expenses as allowed in Section § of
Article 3271a, adbove gquoted. This conclusion follows our
former opinion Ko, ¢0-1265, approved September 11, 19720.

Your question is therefore answered in the af'firma-
tive.

Hiowever, the per diem compensation allowed each
- Director nust be based strictly on his attendance at Board
meoetings, including time spent in necessary travel to and
from such meetings. Per diem allowed on any other basis
would be illegal under the present statute.

*In order that the acts of a governmental or ad-
mnistrative board may be valid, it must act as a body,*
MT.J o 487,

Menbers of the Board "must act as a body with a
quorum present, and all members mist be given an opportun-
ity to be present if it is reasonadly convenliént for them
to do so,* Webster v. T. & P, kotor Transport Co., et al.,
140 T. 131, 168 8. ¥. (2) 75.
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*It is a woll-established rule in this State,
a3 well as in other states, that where the Legislature
has committed a matter to a board, bureau, or commission,
or other administrative agency, such board, bhuresu or
commission must act théreon as a body at a stated meet-
ing, or one properly called, and of which all memhers of
such board have notice, or of which they are given an op-
.portunity to attepnd. OConsent or acquiesence of, or agree-
ment by the individual members, acting separately, and
not as a body, or by « number of the members less than
the whole acting colleotively at an unschednled meeting
without notice or opportunity of the other members to

attend, is not sufficient,® (BEmuphasis ours), VWebster v.
T. & P. Motor Iransport Co., et al, supra.

Very truly yours

ATTORNEY GEX

L. B. Fleweollen
Assistant

APPROVED

OPINION
COMMITTEK
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