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OFF‘!CE OF THE ATTORNEY GENERAL OF TE:XAS
AUSTIN

GROVER SELLERS

t"'"""'

. ‘M“ GENERAL

Honorable 8idney Latham
' Seorstary of itate

"'L"' Dear bir: Opinion No. 02

) Allwright, e
hn 31 nltar;d the

b Same ay follows:

the affidavit therein
general election only.

3 _be a rather prevalent opinion among
election officials that the recent

y retoro Please advise this department
‘upon the follow ng inquiry:

*Should the affidavit to support the Constitution
and laws of the United Gtates and of Texas be filed by
candidates in the primary elections as well as by can-
didates in the general) election?”

Said Article 2978a, Vernon's Annotated Civil Statutes,
u PTovides, in substance, that no candidate for any office shall have
th lame appear upon the official ballot unless and until he files
i affidavit with the Secrstary of State, in form as prescribed
%W the Attorney Geaeral, that if slected he will support and defend

"o T ; on FIns TANT
B0 COMMUNICATION i$ TO BE CONSTRUED AS A DERFARTMENTAL OPINION UNLESS ARPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTAN
.,
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the Constitutlon and laws of the United States and of Texas.

That he bellieves in, approves of and if eleoted will support

and defend our present representative form of government, and
will re®ist any effort or movement from any source which seeks

to subvert or destroy the same or any part thereof. Section

2 thereof provides that the name of no candidate or nomines of
any political party whose prinociples inoclude any thought or pur-
pose of setting aslide representative form of government and sub-
stituting therefor any other form of government shall be permitted
on sald official ballot. Section 3 of sald Article provides that
no candidate or nominee of the Communist Party, or the Faoist Party
of the Nazi Party, shall ever be allowed a place on sald offiecial
ballot,

Our said Opinion No. 0=4525 holda, in substance, that

Bouse Bill 222 (Artiole £978a) is limited by its caption to general
- elections; sald Article 2978a, notwithstanding its broad language

including general and primary electiona, should be given effect
only within such limits prescribed by its caption, i, e., the
official ballot in general eleotious,

We shall not attempt here to interpret generally the
holding of the United States Supreme Court in the case of Lonnie
E, Smith, Petitioner, v, S. E, Allwright, Blection Judge, end James

B, Liuzza, Associate Election Judge, 48th FPrecinot of Harris County,

Texas, rendered on April 3, 1944.

However, for the purpose of answering your query, we
point out that the orux of such holding seems to be expressed in
the words of said Court as follows: )

"We think that this statutory systemfor the
gselection of party nominees for inclusion on the
general election ballot makes the party which ig re-
quired to follow these legislative directions an
agency of the state in gso far as it determines the
participants in a primary election,* * *

"When primaries became a part of the machinery
for choosing officials, state and national, as they
have here, the same tests to determine the character
of discrimination or abridgement should be applied
to the primary as are applled to the general election,”
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At no place in said opirnion does ths Court openly con-
fuse the identity or function of a primary election with that of
b a general election, though it does hold, as shown in the next
above quotation, that they are each parts of the same “"machinery
&  for ochoosing officials, state and natlional,”™ which 4is, in itself,

t: . @ distinotion between the two,

%o think it is clear that the Court in referring to
L. "the same tests to determine the ohareoter of discrimination or
i abridgement,” meant thoss tests provided for {n the Federal Son-
i  stitution. The queation of the applicability and construoction of
&k said Article 29078a waa not before the Court, and same 1s not men-
tioned, either directly or indirsctly, in said opinion.

S Wo do not believe there is any basis to fear that the
36; bolding in the Smith v. Allwright et al. case, supra, merges the
Y. . identity of a primary eleotion with that of a general one so as

:g tgah a Texas atatute applying exolusively to one, apply to

S Therefore, it 1is the opinion of this departmest that oux.
Opinion No. 0-4535 is still correct in the holding expressed there-~
in that the provisions of House Bill 222 {Artiole 2978a) apply to

. the offfcial ballot in gensral eleotions, and in general elections

Yours very truly
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