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Desr r. Sheppards _ Opinion Noe Oe6068
Res Under the faots sulmitted, is
the anent of an oil company a “motor
. oarrier" or "oontract oarrier®.lisble
for the_gross receipts tax provided in
Article 7066b, R.C.S. of Texas?

_ You present for the opinion of this depo.rhﬁent two questions
which appear at the concluslon of your letter, which we quote in t‘ull as
followss

"Article 7066b, Ssce (a) provides as followas

.';-"'saoh individual, partnership, company. essociation, or oorporatio doing
“tuetness «e a "motor bus company® as defined in Chepter 270, Acts Regular
Session of the Fortieth Legislature, as amended by the Acts of 19297 First
.Celled Session of the Forty-first Legislature, Chapter 78, or as "motor
carrier® or “eontract oerrier® ac defined in Chapter 277, Acts Repgular
Session of the Forty-seocond Legislature, over and by use of the publie
‘highways of this State, shall make quarterly on the first day of Jamumry,
April, July, &xd Ootober of each year, a report to the Comptroller, under
oath, of the individual, partnership, company, association, or corporation
by its president, treasurer, or secretary, showing the gross emount recelive
od from intrastate business done within th.ts 8tate in the payment of
charges for transporting persons for oompensation and any freight or come
modity for hire, or from other sources of revemue received fiom intrastate
business within this Staete during the quarter next precedinge 8aid individ- ‘
ual, parinership, company, association, or corporation at the time of "
making said reports, shall pay to the State Treasurer an ocoupation tax
for the quarter begimning on seid date equal to two and iwotenths (2.2)
per cent of said gross receipts, as shown hy said reports Provided, however,
carriers of persoms or property who are required to pay an intangible _
agsets tax under the laws of t his State, are hereby exempted from the pro-
visions of this Article of th;s Acte!

"In defining Motor Carrier and Contract clrrier' Secy 1a of Art. 911b
states:
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"i1Provided, however, that the term "Motor Cyrrier" and the term "Con-
trect & rler“ as defined in the preceding section shall not be held .-
to include; sub-sec, (c) of the same section end Artiels. provides, <’ =~
tVlhere merely incidental to a regular, separate, fixed gnd establlsbed
usiness, other than a transportetion business, the transportation of
employees, petroleum products, and ineidental supplies used or sold in
comection with the wholesale or retail sale of such petroleum products
from the refiner or place of production or place of storage to the plzce
of storage or place of sale and distribution to the ultimate.oonsumers,
in & motor vehicle owned and used exclusively by the marKeder-or refiner, -
or owned in whole or in part and used exclusively by the bona fide com-
signee or agent of such single marketer or refiner, as well e s :.where
merely incidental to.& reguler; separate, fixed and establighed business;
other than a tyamsportation btusiness, the transportation of petroloum,

. employses, material ,-cupplies, end equipment for use in the departments

; of -the petroleum husinesey; ‘by .the bona fide consignee or agzent as used
here_in baing hereby.defined -and construed, for the purpese of this Act,
to mean A persgn under ocontrget with a single principal to distribute
petroleum products in a llmlted territory and only for S‘uch s:.ngle prin=-
Gip&l.« . ;:.' EIOP, _—3: C o Pl s~ St ot
33 have a case in m:md where a party is ag;en't: of one of the magor 0il ‘eome
panies and said agent with his own truck hauls petroleum products from the
01l compeny's refinery to his wholesale bulk station, end the' oil company
pays the agent for such hauls at the same rate as they would pay some other

- eontrgoet moton carrigpe. : -In making Ahe hauls to his ewn bulk station or”
retall station; the motor carrier passes throug;h or’ contac'bs two or more
ineorporated tgwneo T o _ _ . .
"Under -t;he conﬂ:rs:ct wa:bh tha 011 company, the agent is responszble for.
the. products- ﬁwm “bhe 't:lme it is ;I.oaded ;on his truck e.t the r’efinery until
Seld- s . B R . . .
"Please d:ell me. ie +the motor carr:Ler is lla'ble for the gross reoeipts tax
. BE. !prmndeda for,in Artt ?0661:. e : ,

e

LA R ‘ ) '
Mst Where he hauls pe'broleum products from refinery ta h:ur ovm ‘bulk or
retall statlo‘n? : - _
: . g B
“2nd I'hera hoh"-uls petroleum— produets from ref.'lner to other pe.rt,'.as or.
concerns? e AN oo ; : .

"For YOuY; COHVenienae - you will flnd attaehed copy of contract form be-
iween the o:.l companyand agento : -

A T

‘ Supplementmp vour letter vou. submn.t certam data. cons:.stlng of
"Waolesale Commicsion Agent's Contra.ct " riders to Commission Ageni's

Contract, MConsigament:Agresment,” and what is designated as "Sohedwie A"
and letter attached thereto, in use by certain oil companies covering the.
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operations of their distributing agents, all of whioh are to be considered
in connection wuth this oplnlon.

Qur problem is to determlne whether or not the transportation of
the petroleum products under the circumstances.revealed in your opinion request
is texable under Article 7066b, ReCeSs which is a part of the Omnibus Tax Bill
passed by the 47th Leglslature, vhich is HeBe:6, Che 184, which was approved
on May 1, 1941, and became ef: ectxve on the sams date. :

Thzs Article, "as 1t appears in V.R.G. S. reads as f'ollows:
(Here. follows a verbatum copy of the Article-as given on
page.one of this Opinlon and is omitted here for “brevity)

The above tax act refors to Ch. 277 Acts. Regular Session, 42nd
Legislature, Article 911b, VeReCeSs, for the: detinition -df "motor carrier"
and "contract c.rrier" siubject to the. tax theraby levied. o quote said def=-
inition from the statune referred to: ‘ . - '

“The term 'motor carrler' means any person‘ flrm. corporatlon, company, COo=-
partnership, essociation, or joint atock assoslates, and their lessees, re-
ocoivers or Urustees gppointed by any Court whatscever,. owning, controlling,
managing, operating-er causing to be operated anpy motor -propelled wehiele
used in transporting .property for compensatior or hire over any public high=
way in this:ftate, wherd -in-the course .of such txansportation a hicghway be-
tween two or more . incorrerated cities, towns or-wvilleges, is traversed;
provided thet *the term: *motor carriert?:ds:.used: ih this Act shall not include
and this Act shd4ll not apply. to motor vehicles,operated exclusively within
the incorporated limits of rltieu or towns.r (Emphasls ours)

"The term 'contract carrler' means any motor carrier as herelnabavo defined
transpor ting property for compansatlon or hire over any highway in this
State other than as a comuon carriers”

At the seme session of the Legislature that passed the Omnibus
Tax Bill, of which the tax ect here under considerdtion is a part, but at a
subyequent date, the above definition of a "motor carrier” and “contract
carrier" was amended so &s to exclude oertain types of transportntlon by
adding the subsectlons as followsgs ' : R

S e
"Sec*tion la (1) Provided, -howevor, that the tefm. 'Moter Carrier! and the
terme 'Contract Carrier! as defined in the preceding sectién shall not be
held %o includes

"(a) Any person having & regular,: separate, fized, and esteblished place of
business, other than & ‘trensportaticn bBusinesa,: where -goods, wares, and
merchandise are kept in stock and are primarily and regulasrly bought from
the public or socld ¢ the public or manufactured -or prosessed by such person
in the ordinary course of the mercantile, manufacturing, or processing busi-
ness, and who, merely irecidental to the operation of such busliness, transe
ports over the highweys of this State such goods of which such person is

the bona fide owner by means of a mobtor wvehicle of which such person is the



Hon. Geoe He Sheppard,‘page 4 t0-6068)

bona fide owner; nor

"(b) Any person transporting farm Implements, livestock, livestock feed-
stuffs, dairy products, horticulfural products, floral products, agricul=
tural products, timber in its natural state, or wool and mohair of which
such person is the bona fiide owner on a wehiele of which he is the bona
fide owner to an from the area of production and to and from the merket
or place of storage thereof; provided, however, if such person (other *han
a transportation compeny) has in his possession under a bona fide consigne
ment contract livestoek, wool, mohalr, milk and cream, fresh fruits and
vegetables, or timber in its natural state under contract as an incident
to a separate, fixed, and established business conduoted by him the said
possession shall be deemed ownership under this Act.

(¢) Where merely incidental %o a reguler, separate, fixed, and established

- business, other. than a transportation tusiness, the transportation of employ=-
ees, petroleum products, and incidental supplies used or sold in connection
with the wholesale or retall sale of such petroleum products from the refim-
ery or place of production or place of storage to the place of storage or
place of sale and distribution to. the ultimate consumsr, in a motor vshicle
owned and used exclusively by the marketer or refiner, or wwned in whole er
in part and used excluzively by the boma fide oonsignee or agent of such
marketer or refiner; &s well as where merely incidental to a regular,
separate, fixed, and established business, other than a transportation bus-
iness, the transportation of petroleum, employees, material, supplies, and
equimment for use in-the departments of the petroleum business by the bona
fide owner theraof in @& wehiole of which he is the bona fide owner; bona
fide consignee or agent as used herein being hereby defined and comstrued,
for the purpose of this Aet, to mean a person under contract with a single
principal to distribute petroleum products in a limited territory and only
for such single principaly "

We must of neecessity, in considering the question presently be-
fore us, determine whether or not we should bo governed by the defimition
of "motor carrier" and "conmtraot ocarrier™ as it appars in the originsl Act
before it was amended by adding the two forepgoing subseotions. The amende
ment as passed fimally by the Senate on May 14, 1941, and approved May 16,
1941, bocame ="feotive ninety days after July 3, 194), date of adjourmment.
This amendmer’ w2s, therefore, passed thirteen deys after the Ommibus Tax
Bill was passali and eapproved, and became effsctive on Octodber 3, 1941,
following the effective date of the Ommibus Tax Bill on May 1, 1941,

Wo have concluded thet we must be governed by the definition of
"motor carrier™ and "contract carrier® contained in the original act specif-
ieally raferred to inm the taxing acte o balieve the weight of authority,
and indeed the holding of the Suprems Court of this State, supports this
conzlusione Sutherland on Statutory Construction, Vole. 2, page 548, is as
followss : ' ,
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"A statute of speeific roferense ineorporates.the provisions referred to
from the atatute as of the time of adoption without subsequent amendments,
unless the legislature has expressly or by strong implication shown its
intention to ineorporgte subsequent smendménts with the statute. In the
absence of such intention subsequent amendmant. of the referred statute
will have no effect on the reference statutes- ;‘ovq" |
T e
Chief Jus'bica Cureton in the -case of- 'Irimier vs Carlton (Su=

preme Court) 296 SeWe 1070, laid down the: rule et follows.
UStatutes whieh refer 4o other statutas and mnks them npplienbla 4o the sube
jeoct of legislation are.ecalled 'reference statutes,! and are a femiliar amd
valid mode of legislatione The general rule is that when a statute is adop=-
ted by a specifioc deseriptive reference,.the.adoption tekes the statute as
it exists at that time, .and the aubsequent: aanendment thereof would not be
within the terms of the adopting act. PN -“ ',~-‘ 4o

_ Having thus cor.eluded we. "pPRSS to the moro difﬁ.oult question as
to whether or not in sny ‘event 'l:he Loegislature .‘_Lntende@ that thiz tax be ime
posed only upon *motor- carriera® and “oontract earriera® subject to regulaw
tion by the Railroad Commtission under. the regulations imposed by Che 277, Aots
of the 42nd Legislature,in which the eriginal definitionsare founde Wo are
constrained to the view that the Legislature did not.intemd by this reference
to make the imposition of the tax dependent upon whether or not such "motor
carrier® and. ®centract.carrier" as therein defined were.subjeet to regulation
by the Railread Commissione There is no legislative expression in either aet
making the one dependent upon the other; onre-is a-regulatery measure, the
other a taxing measuree The reference in the taxing aot to the regulatory
act for a definition of "motor carrier® and eontract earrier is the same as
if these definitions had_been incorporeted in the taxing act direct instead
of by reference. Had this been done, olwiously it could not be logically
argued that an amendment subseguently passed to the regulatory aet limit%ing
the preexisting definition of "motor carrier® and “contraet earrier® would
also operate to limit these same terms as defined in the taxing mote AS
stated above, the aoets cover different subjects, one regulation, :the other -
taxatione They arse not in parl materia., We think the real test is whether
or not such "motor carrier® or "contract carrier," ga defined in the taxing
act, transports property for compensation or hire over amy public highway in
this State where the transportation is over a highway between two or more in-
corporated cities, tawns, or villagese '

Llabllity for ‘the tax imposed by virtue of Artlole 7066b, supra,
must first depend upen whether or not the "motor garrier" or "econtract car-
rier® transports for compenasation or hire.. Your first question, read in
connection with the preceding statement made in your opinion request, that
the agent of one of the major oil companies with his own trueck hauls petro-
leum products from the oil company's refinery to his wholesale tulk station,
and the oil company pays tha agent for such hauls, at the same rate it would
pay soms other contracr motor carrier, presupposes that sueh an agent is in
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effect transporting for compensation or hires. Such being the case, it is
our conclusion that the gross receipts received by such agent would be
subject to the tax imposed by virtue of this article of the statutes, More
clearly would such an agent, who hauls petroleum products from the refinery
to other parties, othern than his own concern, and r eceives compensation or
hire therefor, is engaged in transportation as a "contraot carrier,® and the
receipts received by him in such oprations would be subject to the tax im-
posed by wvirtue of this statute. If we are correect in our assupption that
such transportation is compensated for either directly or indirectly by an
adjustment in the price of the product so transported from the refinery to
the agent!s bulk sales station, and where such agent transports for others
for compensation or hire, both operatioms would be subject to the gross
receipts tax fixed hy this articls of the statutese

In other worda, an agent as designated in your letter, in the
language of the foregoing definition of "contract carrier" or "motor car-
rier," is a "person, firm, or ocorporation®; such agent "owns, comtrols,
managas, operates or causez to be operated a “motor propelled vehicle used
in tramsporting property for compensation or hire betwsen two or more
-“ineorporated oities, towns, or villages," as distinguished from exelusive
operation within ocitles or towns. We think such operation falls squarely
within the purview of the statutory definition, whether treated as a
"motor carrier" or “"econtract carrier,” and hence, a8 above stated, is sub-
jeot to the tax imposed by Article 7066b, suprae

Yo think it fair to eay, however, that the guestion presented
by you is one of first impression, and it has not been definitely passed
upon bty the courts of our State; but whatever doudbt exists we fee}l compelled
4o resolve it in favor of the tax.

Véry t ruly yours

ATTORNEY GENERAL OF TEXAS

By /s/ Ly Pe Loller

L. Py Lollar

Assistant
LPL:AMW: ogw
APPROVED SEP 22, 1944 ~ Approved
/s/ Grover Sellers Opinion Committee
ATTORNEY GENERAI, OF TEXAS By BWSH

Chairman



