OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROQVER SELLERS
ATTORNEY GENERAL

Honorable Geo. H. Cheppard I

PI \
Conmptroller of Public Accounta A
Austin, Texas F

'S

\

Dear Sir: * Opinlon N oM : |
] Ret -:inoeimllf 20, regulating

the practica of Chiroprectic,has
been declared tavalid by the
ﬂbnrt of Criminal Appeels, is
7 the ‘Qomptro ller of\Fublic Accounts
/ €dghorhzed to issuo warrants in
payment of claims for payment
. \asuinst. the feces appropriated
S \ under 'said Act and snother
\qupstion.

'l'his o lL..aclcnowledgo\ \Belpt ‘of your letter, -lsted
June 8 19hk./Whiph reads\i.: pa‘rt &8 Tollows:

"Oﬂ\ye‘hterday\th ourt or Criminel Appeals
fheld House Bill 20 ragul‘ating the practice of

Chiropractie all a8 department has befoTe
t a‘gumber 'bi‘bgl&-fgs cr payment. against the fees

-

a opriated dnder 4 Act. Are we authorized -
- Ao e e;{arrgn payment oi' aame?

\h nimeady motion’ tor rehearing s overruled, is

e Texah Ba-ard of Chiropractic Zxaminers suthorized

to ncl.;:' exgohses ageinst the funds provided foxr
hiropractic Act?"™ -

=¢ are well aware of the fact that Article 1307,
Vernon's Annotated Clvil Statutes, provides as follows:

*vhen the ccurt Zrom which an 2ppesl has or
may be takXen has been or shsll be deprived of
Juriszsdiction over any casae pending such anpdeel,
and when such case has or ray be determined by
the Court of Criminal Appeals, the mandate of
said appellate court shall be directed to the
court to which jurisdictiocn has been or muy bde,
given over such case.™

NO COMMUNICATION IS TO 8K CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FINST ASEISTANT
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Also, we are famillar with Article 849G, Vernon's
Amnotated Code of Criminal Procedure, provides as follows:

“Then the gndgment of the Court of Criminal
Appesals 13 final, the clerk shall make out the
proper certificate of the proceedings had and

- Judgment rendered, and mall the same to the clerk
of the proper court." (Fmphasis ours,)

-3 Ordinarily a Judgment cannot bs ssld to be final in
the sense that 1t is coaclusive of the rights of the parties
until i1t has reached that stage at which it can neither be set
aside nor reversed on appeal., Cases cited 26 Tex. Juris. p.
81. And so long as the right to revision endures, there is
"more than a8 mere possibility" that the iudgment may ultimate—
ly be set aside. Rabinowitz v. Darnall {Com. App.) 13 3. .
{2a) 73, reversing 2 S. #. (24) 930.

The Court. of Criminal Appesls of this State in
Cause No., 22,775, styled Zx parte W. B. Halsted, delivered a
Judgment on June 7, 1944, 1n which they held unconstitutional
Arts. 4512a-1 to 4512a-18, Vernon's Annotated Revised Civil
Statutes, known as the "Chiropractic act". Ve quote from
said opinion, in part, es follows:

". L - -

"is laudable and praiseworthy es wes the legls-
-lative purpose, yet such facta furnish no reason or
basis to violate the Constitution of this State to
attein that objective. ‘hen the Constitution speaks,
it is supreme. An enduring and lasting goverment
requires that 1t so remain.

"*hen this Aot is thus construed as an overall
ploture, chiropractio and the practice thereof is
elther definlite or indeflnlte, certain or uncertain,
If indefinite or uncertain, it falls by reason
thereof. If it be definite and certain, it violates
the ncnepreference odause of Art. 16, “ec. 31, of
the Constitution of this Ttate.

"It follows, from what has been ssid, that we
hold the Act unconstitutional and void. There exists,
therefore, no velid law denouncing as a orime the acts
c¢harged agalast relator, and he is entitled to ve
discharzed.

" f
L] - - L]
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Cpinion No. 0-4715, by this Tepartment, reeds,
in part, as follows:

"Under the statutes and rules above referred
to z2nd set out, it was made the duty of the county
auditor to see that no payments of salaries were
made to s3id county comrissioners in excess of
those provided for by law. DSalaries having been
paid to the Commlssioners of Heys County in excess '
of those provided for by lew, we hold that the

-County Auditor is liasble for all such sums so psigd,
insofar as he ected maliclously, corruptly or nege
ligently in permitting said payment to be made, It
is our further opinion, however, that the same rule
of good faith would apply t¢ him as we have herein-
above held should epply to the County Commissioners,
in that =eld Auditor would not be lisble to pay any
of seld sums pald to sald Commissioners prior to the
date he may have received authoritative advice from
the County or Distriot Attorney, or the Attorney

—)General, that the law under which seld excess pay-
nents were made to said Commissioners was unconsti-
tutional, or that same no longer applied to Hays
County by reason of the change in the pdpulation or
valuation bracket, whlchever was first in point of
time."

Under the facts as herein presented, a motion for
rehearing was riled within the fifteen day period prescribed
by statute, and .the above judgment of the Court of Criminal
Appeals is not finel, but we think that it authoritively
advises the Comptroller of Publioc Accounts, Texas Board of
Chiropractic Zxaminers ¢nd everyone else that said "Chiro-
practic Act" is unconstitutional.

In view of the foregoing, it is the opinion of this
department that the Board of Chiropractic Examiners is not
authorized to incur expenses agalnst funds provided fcr under
the “Chiropraotic Act".

Trusting this sstisfactorily answers your inaulry,
we are

-rem, SEP 27 1944 ', .. _ Very truly yours,
T - b T ATTORNTY GENTRAL OF TTXA™
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