THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

A"EORN EY GENERAL

Honorable Sam G. Reams
County Attorney
Brooke County
Falfurrias, Texas

Dear Mr. Reams:

Opinion No. 0-6073
Re: Liability for ad valorem tax
on minersl intersst.

You request the opinion of this Department upon the question contained
in your letter of June 6, reading as follows:

"I am enclogsing herewith a certified copy of the contract be-
tween Florence Arnold East and Standard 01l Company of Texas, which
shows the intereste of the parties thereto in and to the mineral
rights of certaln land, therein described, in Brooks County, Texas.

"The Brooks County Tax Collector and Assessor has in the past,
for tax purposes, assessed Mrs, East with an 1/8th interest in and
to the minersal rights and has assegsed the Standard 01l Company of
Texas with the remalning interest in and to the minerals.

y "Mrs. Zast novw meintains that she ocwns no interelt in such
mineral rights but has sold it to Standard 01l Co. for the consid-
erstion of a certain amount of money to be paid by Standard 0il Co.
out of the proceeds when and if production is obtained, On the
other hand the Standard 0il Company contends that Mrs, East owns an
overriding royalty in and to the minerals and is conlequently l&uble
for her portion of the taxes. i .

"We would appreciate your opinion as to Whether Mrs. Ealt ie
liable for any taxes on this mineral interest." 3

To be considered in connection with our opinion you also submit a
copy of an agreement between the Standard Oil Company of Texas, the preeent
holder of certain leaeses, and Mrs. Florence Arnold East, Joined pro forma by
her husband, EA H. East, assignors of sald leasee. We do not coneider it nec-
essary for the purpose of this opinion to analyze this egreement 1n detail.

It is sufficient to say that ite aspparent purpoee was to bring the matter down
to date as between the parties presently interested insofar as applicable to
the cperation of the leases and the amounts and method# of payment from the
operation thereof. It Beems clear that thie agreement was not Intended to



Honorable Sam G. Reams, page 2 {0-6073)

and hae not accomplished the purpcee ¢f divesting Mre. East of her mineral
interest. O0ll payments as provided In the sgreement may result in a reduction
of the value of her mineral interest from time to time, but we do not construe
such payments to be merely a discharge of the purchase price of a determinable
fee iIn the minersls considered only in the light of providing a methad of se-
curity for the payment of the purchase price of such mineral interest., We
make no effort to apportion or designate the past or present mineral interest
owned by the Standard 0il Company and Mre. Eagt arising under their past or
present agreements; but this in the light of our holding may be more easily
done by the parties themselves and the officiale charged under the law with
the asgessment and collection of thke taxes due by them upon their respective
interest, as such interest exists on the lst day of January of the year or
years in question.

With the foregolng statement a8 g premise we proceed to state what
we conelder to be the law pertirent to your inquiry. That a mineral interest
constitutes an interest in realty subject to taxation ae such has been so long
and definitely settled in thias State we hardly deem it necessary to cilte su-
thority. Such has undoubtedly been the settled law of this State since the
case of Texas Co. v. Daugherty, !Supreme Court) 176 S.W. 717. It makes no
difference whether such mineral interest arises by a direct grant or by a res-
ervation, the result 1s the same. State v. Quintana Petroleum Co., (Supreme
Court) 133 S. W. (24) 1ll2.

In this latter case the Supreme Court, through Judge Smedley, Com-
migesioner, held that the holder and owner of an oll payment owned an interest
in land, subJect to ad valorem taxes, to the extent of the fair market value
thereof; that the usual cne-eighth oll and gas royalty regerved in most lesses
ie an Interest in land, also subject to ad valorem tax, thie for the reason
that 1t 18 & right and & privilege belonging or appertalning thereto, as de-
fined in Article T1k6, R. . S., 1925, reading as follows:

"Reel property for the purpose of taxation, shall be con-
Btrued te include the land itself; whether lald out in town lots
or otherwise, and all builldinge, structures and improvements, or
other fixtures of whatspever kind thereon, and all the rights
and privileges belonging or in any wise appertaining thereto,
and all mines, minerals, quarries and foesile in and under the
'ﬂ‘me'" '

In addition to the twe iteme specifically mentioned above, namely,
the one~eighth royeslty usually retained by the lessor (which we use for con-
venience, and of course 1t may be more or lems according to the contract of
the parties), and the reservatior of an oil payment out of production, if such
is provided for in the lease In addition to, and separate and apart from the
usual royalty, both accruing to the benefit of the lesesor or his assigns, and
which constltutes a taxable interest In land ageinst the lessor or hle assigns,
theare 18 aléo the ususl leasehold estate or the working interest of seven-eights
(more or less, according to the contract of the parties) owing by the lessee,
which 18 likewlse a taxable interest In land againet the lessee or his assignas.
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There, of course, arises the problem of the valuation of these respective in-
tereste for taxation under Article 717&, R. C. 8. of 1925. Judge Smedley 1n
the cape of State v. Quintana Petroleum Co., supra, hae given us a valuable
gulde in the followlng language:

"It is provided in substance by Article T1Th, Revised Civil
Statutes of 1925, that real property, or an interest in real prop-
erty, shall be valued for taxation at what 1t 1s fairly worth in
money or st such price as it would bring at a falr voluntary sale
for cash. It 1s apparent that, where there 1s subetantisl produc-
tion, as here, the right to a part of the minerals ae they are pro-
duced, subjlect to the limitatlon that the right ceases when a cer-
tain sum has been reallzed from the proceede thereof, is not of as
great value ag would be the right to an egual part of the minerals
not subJect to limitstion; end it is further apparent that the value
of the lessor's right or interest so limited, assuming centinued
production, will decrease esch year. These facte must be taken into
conslderation in valuing euch interest for taxstlon. Llkewilse it 1ige
apparent that the leasehold estate under thls lease hss a grester
value on account of the limitation imposed upcon the reserved 7/32
interest, with the provision that upon the termination of title un-
der the reservation the 7/32 shall vest In the lessee, than it would
have 1f the 7/32 Interest had been reserved without limitstion; and
it is further apparent, still aesuming continued productien, that
the leasehold estate wlll become more valuable each year as the time
approaches when the 7/32 interest will vest in the leseee. And these
facts must be taken into consideration in valuing the leasehold es~-
tate for taxation. When this method of velulng the property is used
ne part of the 7/32 of the minerals escapes taxation. Itse value for
taxation 18 represented by the valuation placed upon the leesor'e
reserved and limited 7/32 intereet, together with the increased valua-
tion placed upon the leseehold estate by reason of the limitatlon and
the provieion for the vesting of the interest in the lesmsee upon the
satisfaction of the limitstion.

"The record discloges that when rendering the leasehold estate
in the four thousand acres for taxatlion for 1936, Quintana Petroleum
Company in ite written rendition, after the demscription of the land,
thus described the leasehold estate: 'The atove being the leasehold
estate covering 20/32 of minersale.' Thie rendition seems to indlcate
that the taxpayer voluntarily undertook to exclude from its rendltion
both the 1/8 royalty interest and the 7/32 of the minersgla am if the
7/32 interest, like the 1/8 royalty interest, were owned by the lessor
without the limitation and without the provision for the vesting of
the 7/32 in the legsee upon the satisfaction of the limitation.
(Quintana Petroleum Company had theretofore assigned interests aggre-
gating 1/32 out of its leamehold estate). The owner of the leasehold
estate has not only the right to take and dimpose of 20/32 of the
minerals, but he is at the same time and presently the owner of the
sdditional right to have, take and dispose of 7/32 of the minerals
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upon termination ¢of the lessor's right thereto under the reserva-
tlon. BSuch additicnal right; even though 1t may be, as we believe
it 18, ar integral part of the lessee's property, mey not escape
taxation by the taxpayer®s voluntary exclusion thereof from his
renditlon sheet. Victory v. Hinson, 129 Tex. 30, 102 S. W. 2d
194, If such addltional right wae in fact excluded by the lessee
in making 1te rendltlon, It may be assessed for texatlon st l1lte
fair value in the mauner provided by the statutes.”

Having reached the conclusion, ae we have, that the agreement sub-
mitted by you does not have the effect to completely divest Mrs. East of all
mineral interest in the land invelved, sand thus relieve her of liesbility for
the payment of taxes therecn because noe longer the owner of any interest there-
In, 1t followe that we are of the opinion that the Standard 01l Company and
Mrs. East should render itheir respective mineral interests for taxation, as
provided in Article 7174, supra, treir respective interests to be determined
by Buch changes in velues as result from the applicatlon and operation of the
provislon of the agreement with regpert to coll payments provlided in the agree-
ment as and when actually made, keeping in mlnd that the value as of January 1
ghall consetitute the legal btasis for thelr respective renditions.

This we hope will serve as a falr interpretation of what we conceive
to be the law applicable to the guestilcn prepented by you.

Yours very truly
APPROVED JUL 7, 1944 ATTORNEY GENERAL OF TEXAS

/8/ Geo. P. Blackburn
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