OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GEMNERAL

sionorable J, C, Hamilton
County Auditor

EFetor County

odeasa, Texas

pear Sir:

} All of the bonds and in-
harest thereon have not been

est stlll outstanding
agalnst sald sinking fund)

are less than the assatas of
sald sinking fund (total amount
of cash and investaents com-
bined ) .

NIRRT ———_—
i, T LT St e L

S eceipt of your letter of October 13, 1944,
2 regussdinghan. opi 5f this departmsnt on the sbove stated mat-
. ters., ur Nlatter yeads as follows:

fgality of the use of oertain public
- funds no s¥fafter dsseridbed, It will be appre-
ciated 1f you will inform me concernin; my rights

and duties as County Auditer under the followling
clrcunatances,

"This county hes certain funds on deposit
and other funds invested in slnking fund for the
paymant of principal and interast of partieular
bond issues.

"in the first instance, the bonds and all
intercst thereon huve been paid in full,

No COMMUNICATION IS TO Bt CONSTRUED AS A DEFARTHMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"In the seoond instance, the sum of the out-
standing bonds plus all iantereast which will becoms
due and payable thereon to the dates of thelir matur-
ities, are less than the sums available, i.s, on
depoalt mad invested, in the sinking fund,

rIt is ,ropo:od to tranarcr the excesses of
the available balances on funds o depesit and
0f proceeds of investments in the two instances
above desoribed, such excesses to be made availe-

sbls for current use of the Road and Bridge Fund,

*As County Auditor, do I heave suthority under
H. B. 338, 48th Legidlature, as onacted, or undor
any other aot, to approve warrants ziviog effect
to these tranlrera, despite Section 839 RCB? '

“Does the Comzissionera! Court have auxhority
to authorize thase transfars?

*%hat dispelition may be made of thg funds
ﬂoleribld in the first instanoce above?*

From the informstion glvea in your 1¢tt¢r, we under-
stand the situation to be as follows;: as to one sinking fund
all of the bonds and the interest thereon have been fully pnid
and & oash surples remains in said siakicg fund; as to the

second instance, we understand that all of the bopnds and -
interest hsve not bsea paid in full, but the sinking fund,
owns certain securities as investments and has certain oclh
on deposit, and that tie So0tal of the cash and invoutnentl
oxcesds the amount re.uired to pay off all of the-

bonds and interest which are cutstanding as obliigations
against said sinking fuad, Also, we assume that in each
iastance the kind of bonds originally issued wers Road
Boads., Ths conclusiens in this opinjon are on the basis of
the assumption that the bonds issued *for the purposs of the

construction, maintenance and opsration of muacadamized, graveled

or paved roads and tumnpikes or in aid thereof"™ as authorigzed
by artiole 752{a), Vernon's Annotated Civil Statutes,

¥e refer you to House #ill No. 538, Ghapter 116,-
General and Special Laws of Tcznu. Regular Session, 48th
Legislsture, Article 75%a, v, &, c. 8., which prevides:
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ng.otion l. Se¢tion 1 of Chapter 16, Senate Bill
Ro. 287, Lots of the Firsty Celled Sesgsion of the
Thirty-Ninth Legislature, is &mended so as to
heraafter read 88 follows; '

"t3ection 1. Any county, or any politicel sudbe
division of & county, or any road district that has
basn or mzy harsafier be crsated by any General or
S8peclial lLaw, it hereby authorized to issue donds for
the purpose of the construction, meintenanés and
operation of mecadanized, graveled or paved roads
and turnpikes, or in ald thereof, in any amount
hot to sxceed one-fourth of the sssedssd valustion
of the resl property of such county or political
subdivision or road distriot, and to levy and ool-
lect ad valorem taxés to pay the intersst on suoh
bonds end provide a sinking fund for the. redemption
thereof, 3Such bonds shall be issued in the manner
hereinafter provided, and as contemplated and author-

ized by SLection 52, of Artiule 8, of the Cohstitution
H of this Ctata, The term 'Folitical Subdisision,' as
used in this Act, shall be construed to mesan any com-
misslioner's precincet or any Juetioce precingt of a
epunty, now or hersafter to de crsated and satabdb-
lished. Prprvided when the prinoipal and sll in-
tarest on said bonds are fully paid, ia the event
there 1s any surplus remaifning in the sinking fund
sald rsmalillng surplus not used in ths full paymen
~ of the rrigfifpal and interest on said bond or bonds
“may be use the county, pelitical subdivision of
, the county, .or any local distrlet that has been or
~ _ may héreafter be creatod by apy: gensral ‘or special
. Aaw for tle puryose of the constymiction, malntenance,
and operation of macadanmived, graveled or paves roads
and turnpikes or in the aid theresf as may be deter-
mined by the Commisaloners Court 'of any county or the
officials of any political suddivision of a -county
or any Sald road district, :

In applying the proviasions of this Aet to the first
instance, that is when the bonds and inrverest therson have
been fully paid, we find that authority 1s given to & county,
political subdivision of a county, or any road distriet %o
use sueh surplus that remeins in the sinking fund for the
pur;ose of the construction, maintenance, and opsration of
macadamized, greveled or peved roads and turnpikes, or in aid
thereof as may %e determined by the Commissionsrs'! Court of
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'éha County or the officiels of & political subdivision or

road dietriet, when all the priacipal end all of the intarest
have been fully paido

It L2 therefore %hednpinion of this department that
the Commnissioners® Court of :ctor County 1s authorized to ex-
pend such surplus funds as remain in the sinking fund
in the Instaznce mentioned whers all of ths bonds and all

- of the interest have been fully p& pald, and said funds may
‘be used for the specific purpdse of "the construction, main.
_tepance, and operation of macaldsmized, grauveled or paved

rouds and turnpikes or in ald thereof as dctermlncd by

sald Commissionerst Court.”

In eonnection with this matter, you rsfurrcd to

'(Article 839, Vernon's Annotated Civil otatutoa. wtich .reads
.;an follows: .

"No ¢ity or county treagurar nhnll honoy .
any draft upon the interest and sinking fund
provided for sny of the bonds of such oity

or eounty, nor pay out nor divert any of the
same, except for the purpose of paying the
inter st on such bonds or for redeeming the
same, Or for ianvestment ia such aeouritiea

as nay be provlded by law," :

“The provisions of this article are appltdahlc only to

;tha o:penditure of sinking funds, Under the provisiops of

H, B, 886, Chapter 116, 48th Legislature  {supra), when .

~ all.of the priacipal and all of the intersst on bonds have

besen fully peid from e sinking fund, the surplus fund’
which remalns ioses its identity ac a "sinkiog fund® and
baoomes aa "available fund®, Lhat is « Tuid ia whioh the

. money is avallable for use ror the purposes designated in
" the act. Conse,usntly, the provisions of Ariticle 839,‘7. Ae Co o

(supra) would not be applicable to sald tundu

Since the 4ot authorizes the use of auch surplus
funds (funds remaining after &all bounds and iderest have been
peid) for the designated purposes, wa can see no nacsssity for
e transfer, A8 haretofore indicaiod, instead of said fund re-
talning its status as a sinking fund, it becomez a fund available
for the dwsi;nated use, snd such fund could be known as 7
Available Fund? instesd of * Sinking Fund.” You would



363

Honorsble J. C. Hamilton, County auditor - page &

Then Lave & sewparat. fund limited in its use for "the pur,ose
of the coastruction, waintanance, snd operation of macedamized,
graveled or paved roads snd turnpikes or in aid thereof.”

The aceceunting for the expenditures of the monsy might be a
greater prodlex whea said funds, which may Le used oaly for

the for&golng pursoses, are oo-mingled with fundas that may

pot be Bu rastricted as to thelr use., Siace tihe Koad and Bridge
Fund mzy be used for broader pur.:oses then those deslgnated in
the Act, we tharefore advise that theose funds, restrioted as
to use for the designated purpoges, should not be transferred
to the Road and Bridge Fund, '

®ith reference to the second instence, that is,
whera 2l] of the honde and interest thereon hava not Lveen
fully raid, yet ths comblined assets of the sinking fund,
whieh include cash and investmentis, sxceed the amount of"
bonds -nd interest yet to be paid frow seid fund, you arse
advised that the mot speeifioally provides that all of the
interest and all of the bonds must de rull§ peld, and the
surplus which remains after all of the bonds and all of
the intereat have besn fully pall ia available for use
for the Qesignated parposes,

Therofore, it is the oplaicn of this department
that seid funds, in the second instancs, cannot be used for
any purpose sxcept to pay the interest oa cutatandiang boands
or for redeeminy sams, or for the ianvestment in securities
as yrovided by law. Uatil all outsteanding bonds and in-
terest thereon are fully pald from the fund, it retains
its ldentity as a “sloxing fund®, and the county treasurer
could not honer a draft szainst sald sinking fund for a trapsfer
or for say purpose except to puy intsrest on ocutstanding bonds,
or for redeeming sume, OF for investments in sscurities as au-
thorized by law (Article 838, V, A, C, 8, supra).

Tristing that the foregolng fully answers your
inguiry, wa are - _

Yours very truly
ATTORREY GUNERAL OF TEXAS

2N By

JAE: 1w

:0 An F:lli‘
Assintant

APPROVED

OPINION
COMMITTER

|3 f dab ool
auAIRMAN




