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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

‘ énovsn SELLERS

ATTORNEY GanerkL 3

Honorable Geo. H. Sheppard
Comptroller of Public Aoocounts
3tate of Texas

Austin, Texas

Dear Sir: Opinion No, O-608§
Re: Tinme allowad for It X with

Comptroller oI~ geounts of
motor fuel tax re 2Nms under

~-33(d), Artiole\706%(b),
Maotated CivilNg -tutaa,

Sloar rarorenoe to the

In your lepfer of\y » you submit to this
department the following T d b an a)d request an opinion

a regdla liconaod dealer, and obtaina
heYofoy at the time of delivery.
months Qf the Jate of delivery, under date of
a olaimN\s ffled requesting refund of tax on
2 besn used, and carrying on hand the
lons, Attached to the olaim is the fuvolce
January 1, 1944, which covers the 1,500
he 500 galiona oarried forward and set up
¢ acoount as on hand and not uaed. Upon

January 1, 194h {rod
Invoios .

"The guestion now arises as to when limltation runs
on the refund of the tax on the remalning 500 gallosns,

n"Sub-pection 4 of Seotion 13 or the Hotor Tue) Aot
reeds in part as follows:

FIRST ASSISTANT
:_ VUMICATION 1S YO BE CONSTRUED AS A DEFPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR
(&
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"' hen ¢ ¢lalmant purchases or ascquires for use
motor fuel upon which a refund of the tax may be Que,
he shell within six (6) months from the date of delivery
of the motor fuel upon which g refund is claimed, and not
thereafter, file with the Comptroller an affidavit upon
such form as may be presorlibed by the Comptroller. . ,

*t*No refund shall be mnde where motor fusl is used
later than six (6) months from date of delivery or appro-
priation, and no refund shall ever be made where it appears
from the invoice, or from the affidavit, or other evlidence
submitted, that the sale or delivery was made more than
six (6) months prior %o the date of filing of the applica-
tion for refund., The date of filing shall be the day such
claim 1s actuaelly received in the Comptroller's office,

In addition to other penalties presorived in this Artiocle,
it is herein provided that a felony conviction for a viola-
tion of any provision of this Seotion of said Artlole shall
automatically forfeit the right of sald convlioted person to
sel) motor fuel for refund purposes, and shall forfeit the
right of said conviocted person to flle a olaim and obtaln a
refund for a period of one (1) year from the date of saild
conviotion,'

"You will note from the above quoted Seotion that it
provides no refund shall be made whers the motor fuel is used

later than six months from the date of delivery or appropria-
tion.

"Must the oclaimant use the 500 gallons and file his
olaim with the Comptroller by July 1, 1944, which 1s six
months from she date of delivery, or does he have until
Revember 1, 1GL4, jr whioch to use the motor fuel and file
his olaim, which later date is six months from the date he
filed his former olaim?

"shen a claimant has filed his ¢laim in due order and
time, showlng a quantity of motor fuel on hand and unused in
such claim, does the pkrase ‘or appropriation' extend the
period of limitation on the quuntity on hand for six months
from date such ocleim is filed with the Comptroller?”

In this conneotion it 1s necessary to construs the -
various subsections of Seotion 13(a), Article 7065{©v), Vernon's
Annotated Civil Statutes, in order to olassify the persons entitled
to a refund of the motor fuel tax theresunder.
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The term "refund dealer™ i1s defined by the Articlse
as followss

“ "The term *refund dealer' wherever used in $this
Artiole shall meap any dealer, distributor, or other
person who engages 1n the sellil of motor fuel or who
agg;oiriatea for his own use aﬁﬁ consumpt jon motor fuel
on which a refund of the tax pa on such motor fuel 1s

authorized by this Artiocle."”

Subseotion (&) of Sectior 13(d) of the Article defines
the two olassges uvf users entitled to tax refunds as follows:

"Any person whp purchagses motor fuel in the State of
Texas, aid any dlstribubor who eppropriast es motor fuel for
use . « » shell be refunded the amount of such taxes . . "

Subseotion (b) of Section 13(4d) of the Article pro-

vides for the issuance of a refund dealér's license to sell
such motor fuel, and is in part as follows:

"No refund of the tax shall be granted to any person,
claimant, firnm, corporation, or otherwiee, unless such
motor fuel has been purohased from or used by a licsnsed
refund dealer &s provide or is ticle: . . "

Subseotion (o) of Section 13{d) of the Article:provides
for involices of exemption to "be demanded by the purchaser or

reciplent of motor fuel used for refund purposes, and upon each
delivery Dy a refund dealer, or upon sach appropristion for use

of motor fuel upon whioh a refund of {ax may be claimed, an Invoice
of exemption shall be 1lssued showlng the date of such delivery,

¢r of such appropriation for use . . ."

Subsection {d) of Seotion 13(d) of the Artiole provides
for the filing mnd payment of colaims for refund:

"(d) *hen a claimant purchases or geguires for use
motor fuel upcn whiech a yefund of the tax may be dus, he

shall within six (6) months from the dale of delivery of the
motor fusl upvon which a refund is olalned, and ggﬁ %ﬁerearter,
file with the Comptroller an affidavit, onr such form a8 may be
presoribed by the Comptroller. . " -
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"No refund shall be made when motor fuel is used
later than six (6) months from the date of delivery or
appropriation, end no refund shall ever be made when it
appears irom the lnvoics, or from the affidavite, or other
evidence submitted, that the ssle or delivery vas made
more than six (6) months pricr to the date o% filing of
the application for rsfund.” (Zmphases ours)

From the foregoing subsections 1t is appareant that
the Leglslaturs intended to and did distinguishibotwean a
person who purchases motor fusl for use and a distributor who
appropriates motor fusl for use, Throughout these subsegtlons
tﬁo usage of the words "purchasze"™, "Sall" or "sale" and "delivery”
is applied to a person who purchases motor fuel from a liocensed
dealer upon whioh a clalm for tax refund may be filed, while the
usage of the words "appropriation” or "appropriate for use"™ and
raoquire” or "aoquisition™ is applied to a distributor who
»appropriates™ or sets aside a portion of motor fusl Trom his
sigoE on hand to be used for the specific purposes set forth in
the Artiole antitling him to a refund of the tax.

Therefore we answer to the first gquestion, sinoe the
claimant purchased the motor fuel from a llicensed dealer and
had delivery thereof on January 1, 1944, and since he was not
a distributor aggrogrigtigg such fuel for use, he is reqguired
to uss of such fuel upon which he requests e tax refund

and file his arfidevit apd claim thersfor prior to July 1, 1944.

In answer to the second question, since the olalmant
was & purchaser from a licensed dealer and not a dlstributor who
aggroﬁrlatoi such motor fuel, the phrase "or approprIaEIon“ would
not extend the period of 1imitation of use or £iling his oclaim
for refund within aix (6) months from the dste of delivery of

such motor fuel to him.

Trusting that the foregolng fully answers your questions,

W8 AaTe

Yours very truly

ATTORNEY CHNERAL OF TEXAS

By (:E%Eiffgl{bﬁdﬂéig7

C. K. Richards
Assistant APPROVED

QPINION
COMMITTEK




