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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

"GROVER SELLERS

ATTORNEY GENERAL

Hororable Syrian E.. Marbut
County Attorney

Lubbock County

Lubbock, Texas

Dear Sir: Re:

g} 61ty having a popula-~
of 25,000 .inhabitants,
hore; where said land is
pAtuated within five miles
the city, unless suoh
pIqt and/or map has been ap-
proyed by the City Plenning

pfimisnion or governing body.

- . 1 26.‘19LL, requesting the opinion
of this 4 the Afuegtion stated therein, is as

YHas fArtiocle 6626, as amended, repsaled
01679748, in regard to whether a Cognty"

y -file for record plat and/or map of
ddition to a city having a population of
25,000, or more, and where asaid land is situ-
ated within five miles of the oity, unless
such plat and/or map has been approved by the
City's Planning Commission or governing body.'

"It is my opinion that the case styled Thawalter,
County Clerk, Vs, Schaefer, 179 SW 2nd, 765, opinion by
the Supreme Court of the State of Texas, holds that
Artiocle 6626 has repealed Article 97,a, in regard to
the City Flanning Commission or the governing body of
said oity of 25,000, or more, having first to approve
such plat and/or map of an addaition to the oity, wherein
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such addition 1s within the five mile radius,
as described by Article 97La, however, having
been requested by the City Manager, Mr, Smith,
to secure your opinion on same, I am herewith
regquestijg such opinion,"

) Art, 6626, Vernon's Annotated Civil Statutes,
provides: : ‘

*The following instruments of writing which
shall have been acknowledged or approved aocord-
ing to law, are guthorized to be recorded, viz:
all deeds, mortgsages, conveyances, deeds of trust,
bonds for title, ocovenants, defsasantes or other
instruments of writing oonoerning any lands or
tenements, or goods and chattels, or movable prop-
erty of any desoription; provided, however, that
in cases of subdivision or re-subdivision of read
property, no map or plat of ahy such subdivision
or re-subdivision shall be filed or recorded unless
and until the same has been authorized by the Conm-
nissioners' Court of the County in whiaoh the real
estate is situated by order duly entered in the
minutes of said Court, except in cases of partition
or othsr subdivision through a o¢ourt of record; pro-
vided, that within incorporated cities and towna the
governing body thereof, in lieu of the Commissioners’
Court shall.rpsrform the duties hersinabduvec 1lmposed
upon the Commissioners' Court.®

Art, 9744, V.,A.C.S., among other things, provides in
effeot that maps or {lata of subdivisiona shall be approved by
certain named suthorities of oities and fowns of 25,000 inhadbi-
tants, or more, if the land represented by such maps or plats
is situated within the corporate limits of such muniocipalities
or within five miles thereof,

. The Supreme Court in the case of Trawalter vs. Schaefer,
179 8. W. 7, $65, oonstruing Articles 974e and 6626, V.A.C.S.,
said: - _ .

It appears that the land represented dy this
map or plat is loeated within five miles of the
oorporate limits of San Antonio, Texas, a city of
more than 25,000 inhabitants. it.alao'appaars
that thtsmap or plat has been appfoved by ths




governing body of sush c¢ity, and that such city
hes no plenning board or commission, Schaefer
contends that these facts entitle this map or
plat to be filed and recorded, bdecause such met-
ter is governed by the applicable provisions of
Art. 974&1 V.A.C.8., Aots 1927, supra, and not

Py . e P

by Art. 6626 as smended, supra. Trawalter son-

tends that Art. 6626, as ameaded by the 1931 Aot,

has operated to repeal ths extrataerritorial pro=
visiona of Art. 9748, Aots 1927, We ars in acoord
with Trawalter's coantention, "Art. 974a, Acts 1927,
provides that maps or plats of subdivislons,such

as the one here involved,shall be approved by oer-
taln named authorities of ¢ities and towns of -

25,000 1nhab1tanta, or more, if the land represented
by such maps or plats is sitceted within the copopite
limits of suoh munloipalities or within fivs miles.
thereof. Art. 6626, Acta 1931, by its very plain
language provides that 1o map or plat of any sub-
division of land shall be filed or redorded until
such £iling am reccrding has been authorized by the
Commissioners? Court. Art. 6626, Aots 1931, then
sxcepts from ita general proviaiona maps or plats

of subdivisions situated within the corporate’ 11q;ta
of cities and towns, and maps or plats of subdiwisions
tauthorized by courts of record, It is plainly svident
that the exoeption to Art. 6626, Acts 1931, regarding
aaps or plats of land situated within ‘the corporate
ligits of cities and towns operates to keep in foros
the provisions of Article 974a, Aot 1927, s0 far

as such 2ast mantioned Act acovers maps or plats of
lgnd situated within the corporate limits of the cities
and towns mentioned therein, but it doces not operate
to pressrve or keep in foree such Aot in so far -as it
covers extraterritorial lands, Certainly had the
Legislature intended such a construction $o be given
Art, 6626, Acts 1231,it would have inoluded lands within
rive milea of citles and towns of 25,000 inhabjitants
or more, in the language of the exoeption.

"Evern if it should be held that Art. 6626, Acts 1931,
has not depnmaled the extraterritorial provisions of Art,
9748, Acts 1927, then maps or plats of landa loocated
within five miles of the cities and towns contalning
25,000 inhabitants, or more, would de included within
the provisiona of both Anta. and in such instances,both
Aots would have to be complied with. We hardly think:
that such was the intention of the Legislature; and yet
this conclusion would be inescapable if it should be held
that Art. 6626, Acts 1931, has not repealed the extyra-
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territorial provisione of Art, 9748, Acts 1927, At
this point we wish to say that we express no opinion
as to the validity of the exiratsrritorial provisions
of Art. 9748, Aots 1927, Hellle v, Parkiasnd Corpors-
tibn, 120 T&:aag 531’. w B. ¥, 28 53.“

In visw of the foregoing authorities, you ars respedte
fully advised that it is the opinion of shis department that
Artiole 6626, Vernon's Annosated Civil Btatutes, as amended, re-
peals Articls 9748 in so far as Artiocle $7.a pertains to maps or
plats of land situsted within five miles of the corporste limits
- of oities of 25,000 inhabitanta, or mors, but being situsted

outside of the corporate limita of such towns or gitiss. In
_other words, the City Flaan Consigelon or other goveraing

body of cities conteiniag 25,000 inhabitants, or morse, heg no
suthority to approve or -disepprove _ ugd'napg;otLi;nd where
suol additisn is xithia the five zile rsdius as desoribed by
Article $74a, but is oubaide the sorporate limits of such towns
or cities, Art. 97.2 covers aepa.or pilits of landagsituated withe
~4n the corporats limits of ecities and towns mentioned in said
-statute, but 1t does nct operate to preserve or keep: in forece
such act in so far ag it govers axtraterritorisl landa, In cases
of aubdivision or re-subdivision of real froputy. ‘nq_ug..a_r
plat of any such dubdivisiocn or re-sudbdivision slell Bm fi)ed’for
reocord unless and until the gane hss been authorised dy the Come
missioners® Court of tha county in vhioch the resl sstate i sfite
nated by order 4 antered in the minutes of said aourt, sxoapt
in cases of partition or other aubdivision through s wourt of
recard, or within incorporated eities and towns, the governing
body thereof, in lieu of the Commissicnerst Court, shall gcrroru
ths duties imposed by Articla 6626 upon the Comuigsicners' Court,

%0 agres with the opinion expressed in your letter
pertaining to the question under conmiderstion and believe you
have correctly advised the City Manaper ragarding the same.

Yours very truly
ATTORNTY QENIRAL OF TPIAS

By JOulell 1, .

Ardell williams
Azsistant

APPROVED

OPINION .
COMMITTER




