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CFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

' oaTTORNEY GenEniL

Hon. G. Farl Hutchings
County Auditor, Young County
Graham, Texas

Dear Sirs

' ‘B. ,1.
socountable ams a
fee of offics, or
a fes that can be
retained by the -
sounty sttorney.

)y,, regquesting the opinion
Btated thsrein 13 as :

Sef. ¥, of the Revised 8tatutol,
bvigs that the State Board of

repent th- st. % in riling a eclaim in prodate

hat eaid ocounty or distriect

Al]l receive ten percent commission on the

. It also provides that the oounty

. torney may refuse to act, in other words,

2 this tan per cent collected zs commissions
by the county attorney sccountable as raea of office
or individual fea?"

Section 5, of Article 3196A, V.4i.C.3,, providess

"Upon the written request of the State Board
of Control, the sounty or distriot attorney or in
cass of the refusal or inability of both to aot,the
Attorney Gensrsl, shall represent the State in £11-
ing a clala in probate court or a pstition in a
gourt of competent Jurisdiction, wherein the gusrdian
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for his support, may be cited to appear then and
there to show osuse why the Stats should not have
Judgment arainst him or them for the amount due

it for the suppart, maintenance snd treatment of
such patient; and, upon sufficient showing, Jjudg-
mant may be entered against sugh guardian or cther
persons for the amount found to be dus the 3tate,
which Judgment may be anfcrced as in othar cases,

A verified account, sworn to by ths superintendent
of the respective hospltals or psyotopathie hospl-
tals wherein such patient is deing treated or has
been treated, as to the amount due shall de suf-
ficlent evidence to authorize the court to render
Judgment thereln. The ocounty or distrioct attorney
representing the State shall be entitled to a
commission of ten (10%) per sent of the amount cole
lected, Al) monies 8o colleoted, less such commis-
sion, shall be, by the said attorney, paid to the
State Board of Control, which shall receive and
reoelpt for the same and shall issus the same for
the maintenance and improvement of @ald institution
or institutions in which sald patients shall have
been confined.™ ‘

The foregoing statute authorizes the State Board of
Control to requeat the county or diatrict attorney in writing
to represent the State in £iling a olaim in probate court or
a petition ip & court of competent Jurisdiotion wherein the
guardisn of e patient and/or other person is legaily liasbdle
for his support. This statute allows the ocounty or district
attorney representing the State a 10% commission of the smount
collected, Generally speaking, a fes or any compensation paid
& public ofricer for the performsnces of a duty egjoined dy
statute is a foe or compansation collected in sn officlal
capacity. (Ses the case of Nueces County ve. Carrington, et al,
162 5. i, 24, 687, and the authorities oited therein.)

Artiole 3891, V. A, C, S,, reads, in part, as follows:

"..eeThe compensations, limitations and maximums
harsein fixed in this aset for officers shall inelude
ené apply to all officers mentiocned herein and eaadh
and every county of thia State, and 1t is hereby de-
elared to be the intention of the Legislature that the
provisions of this Act shall apply to each of said
officers, and any special or general law ineonsistent
w«ith the provisions hereof is hereby expresaly repealed
insofar a8 the same may be inconsistent with this Act.,”
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"The compensation, limitations and maxizums
herein fixed shall also arply to all fees and
compensations whatsoever onllectsd by said of-
Ticers in thelr officisl capacity, whether ao-
countable an fees of office under the present
law, and eny law, general or special, to the
contrary, 1s hereby expressly repealsd, The o:ly
¥ind and charasoter of compensation exempt from
the provisions of this Act shall be rewards re-
ceivad by sheriffs for sprrehensiocn of oriminals
or fugitives from Justic~ =nd for the reacovery
of stolen property and monies received by county
Judces and jJustices of the peace for performing
marriapge ceremonies, which sum shall not be ao-
countabls for and not required to be reported as
Tees of office."

Young County has a population of 19,004 inhaditants,
saoording to the 1940 Federal Census and we are informed by
the Coaptroller's office that the commissionera' ecourt of
Young County has determined that ths county officers in such
county shall bs compensated for their serviges by the payment
of an annual salary. Your attontion is directed to Sections
3, 4 and 5, of Article 3912e, V.A.C.S., and 1t will be noted
that Sec. 5, of Art. 3912e, supre, makes it the duty of all
officers to chargs and collsct in the manner authorized by
law all fees and coumizsions which ere permitted by law to be
asssesed and collegted for all officlal services perforaed by
them, And when such fees are collseted, they shall be dee
posited in the officers' salary fuand or funds provided in the
act .

The Supreme Court of Texas, in the eass of Nichols,
et a1, vs, Gslveston County, 228, 8, ¥%W. 547, quoting from the
case of iard vs., Harrison County, 209 S. ». 793, saids

"we cannot agree with appellants in their
contention that the commissions received dy the eounty
Judgs for the smle of Harris ocounty dralnage district
bondg are not included in the term '"feer of all kindsa!
as that ters is usad in Article 3881, Vernon's Sayles'
Civii Statutes, fixing the maximum compensation allowed
county officars, (n the coatrary, we think the decisirns
of our Supreme Court and Courts of Cilvil Apresls settle
this gquestion sdversely to appellants' oontention, The
gensral purposs of the maximum fee¢ bill was to limit the
compensstion received by the officers named therein
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for the perforazance of their official dutles,
and the term 'fees of all kinde' as nsed in
that aot, has been sxpressly held to ineclude
commissions allowed by law for the performance
of official duty, the commission so allowed
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by any provisions of the statute.” {Also see
the case of Taylor, st al, ve.Biewster County,
144 S. %. 314.)

In view of the foregoing authorities, you are
respectfully advised that it is the opinion of thias
department that the 10% colleated as commission by the
county attorney under Seo, §, of Art, 3168A is accounta-
ble as a fee of office and must be vaid into the officers’
salary fund. Stated differently, the county attornsy is
not legally authorized to personally retain this ommission,

Yours very truly
ATTORNTY GTNIRAL OF TVXAS
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Ardell ¥illiams
Assistant
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