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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Honorable W, P, Sexton
County Attorney
¢range County
Orange, Teoxas
Dear 3ir: Opinion No, 0-6109
Ret “"Colin-Gpersptd Mathdne \Tax Law,"
Article 704 sotiond\ 2 to 18,

We have given oareful oo
for our opinion concerning two Quf

"If, when the Counti Co § 1ts tax rates for any
given year it incorporates fls schedule of tax rates
and asseszes 'An pmdv & the amount collected Dby
3Qt %0 oooupeation tax in

junty every right and
Qpy's part of the tax

e Tax Collestor or saforoing

fwner or operator of the businesa

€ in operation require that such

3 of the business pay the County tax (oocupa-
yiachines?"

sy Ve A, C. 3., reads, in part:

d'% smmissioners Court , . . shall have the right
to 1evy one~half of the occupatinn tax levied by the State
upon all occupations not hereln otherwise specislly levied.

L .
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Article 7027a-2 provides in pari:

*(a) The term ‘owner’ as used herein shall mean and
inolude any person, individual, firm, company, asscoiation
er oorporation owning or having the care, control, manage~
ment or possession of aeny 'coin-operated machine' in this
fitate.

*(b) The term ‘operator' as used herein ahall mesn and
inolude any person,. firn, company, assooiestlon or corpora«
tion who exhibits, displays or permits to bhe exhibited or
displayed, in his or its place of busineass or upon premisss
under his or its control, any ‘coin-operated mschine?! in
this State.”

Article 7047e-3, V. 4. O, §,, reads in parts

PEZvery 'owner' as that term is hereinabove defined,
who owns, oontrols, possesses, exhibits, displays, or who
?ernits to be exhibited or displayed in this State any

ooin-gperated machines' as that term is defined herein,
shall pay and there is hereby levied on every coin-operated
maochine as definsd in this Aot, except such as are exempted
herein, an annual ocoupation tax destermined by the follewing
sohelule:

“0 e o

"Provided that nothing herein shall pwxevent the ‘operatort
of such machines from peylng the tax levied 1n this Aot for
the account of the ‘owner' but the payment of suoh tax by
such operator or other perscn shell not relieve the owner
from the responsidbility of somplying with all provisions of
this Aot inoluding the keeping of the records required herein,”

Article 7047a-5, V. A, C, 3., provides:

"Every ooin-operated machine subject to the payment of
the tax levied herein, snd upon whlch the said tax has not
been paid as provided herein, 1s heredby deolared to be a
puilic nulsance, andé may be seiged and destroyed by the
Comptroller of Publie Accounts, his agents, or any lew en-
forcing agenoy of this Htate &#® in suoh cases made and pro-
vi?ed by law for the seizure afd destruetion of common
nuisances.”
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We are of the opinion that the rights given the
Btate under the sections of the law dealing with the tax on
ooin-operated machines are only those that may he utilized
in oolleoting the State taxes thereon. The reason for such
a ruling is that the seotions pertaining to taxes on coin-

operated machines deal with those asehines %§§13%§=§§€§%!
payment of the %ax Jevied herein, which is y * tax.

%lole 70: %, heretofore quoted. Busch
found thronchnu{ the other s-etions of

Y exanple 1is
language is likewise
this arts sle,

Artiele 7047a-), supra, levies the tax under sonsidera-
tion upon the "owner™ as 30 defined. The “gperstor” as that term
is used is not sudjest to this tax dut oan, if he so desires, pay
the same, The answer to your sssomd quostinn then dspoads upon
whether or not the owner of a dusiness in whioh these mmahines
are placed comes within the definition of “owner” or "spperasor,*
This would depend, however, upon the faots surrounding each sase,
And thus we are unable to specifisally answer your inquiry. Ve
oan say, however, that if sueh &' person somes within the defini-
tion of “eperator,” and does not fall within any of the requisites
which compose an "owner;™ ke is net sudjees to the tax. In order
%o be of some help to you in deteramining whioh elass sush a person
Somes within, we are setting forth seritain definitions used by
the ocourts and lextfeographers of esrtain words contained in the
definitions of "owner® and “eperator,” as used in this Aet,

Wedbster's New Internatiscasl Distionary, Sesond Xdision,
derfines "displey” as "to spread defore the view; teo exhidis to
the sighs, or to the mind; to manifesty to show or diseless.”

: It was held Ln the oase of Pesht v, Upldy Management
Corporation, 20 P, {(24) 768, that "to exhibit a thing means to
show 1%} to the same effect was the holding in Pfeiffer v, Suss,
73 Mo, 24,5. Bouvier defines "exhibit™ as meaning "to produse e
thing pubilely to that it may bhe taken possession of or seized.”
‘The word "exhibited,™ as used in the ebapter punishing gaming,
"ls intended to signify the ag$ of dieplaying the bank or game
for the purpose of obtaining Bettors,” Article 623, Vernon's
Ann. Penal Codej Collison v. State, 1k6 8.W. (24) A58,

*To own”™ is to have good lega)l title thereto. State
Y. Lowry. 77 Heds 723. h L. R. AQ (NQSO} 52&*
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= _ ‘In the osse of Davis v, Btate, 278 3. W, 848, an
tnstrucsion that "possess™ meant aotual persocaal sontrol,
oars and managesent of the property, alone or jointly with
pthers, was held proper, Az instrauotion Shat the tera
"possess”™ means actual personal eontrol was held proper in
Walker V. State, 23 8. W, (24) 388, Vernoan's Ana, Penal Code,
Artiele 1413, dedlares that "'possesaion' is oconeSisuted by
i - wxszelss of actual ecntrel, eare, and mamsgemsut of property,.”
£ 70 Pasrilo v. U, 8., 7 7, {24) 804, the court seid “possess
’9 ‘proparty. . ., means., . , OUstody and eontrol," Finally, the
.. Restatsment of Torts, { 216, reads that a pereon in possession
of 4 ohattel is one who has the right tst all persons to
 the immediste physical ooatrol eof a e¢hattel 4if 26 other person
" 4s in possessimn. o

We $rust that the rwogon" definitions and stateaents
sy be Of soms benefit to you in deciding inte which claas, under
w the faeta bdefore you, an owner cof a plase of business, in whieh

. sola~0perated machines are placed, somesj and further, shat we

"¢ have $o0 your satisfassion mo& your inquiries.

| Yours vexry truly
APPROVETNOV - ©. 1942  ATTORNEY GERERAL OF TEXAS

rns Ll W
L OF TuxadBY
| | Roberg 0. Epoh

.sbant




