OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

donorable T. F. Buffington *
county Attoraney

Griames County

Anderscn, Teins

Dear Sirs Opinlon No., 0«-6117

Your letter of Ap &
ion of this department on due juesilon gtated tﬂerein is
ia part as follows:

- gequastked Ry our Distriot
Clerk to . n opisdon\on the follow-

nod's} provides, tbhut suoch
iheleds be collested as part
alt &nd epplied on the pay-

it, eto.' Acts 2nd and 3rd

7332 (Vernon's) providcs whers County
or Distrioct SStornsy fails to act that:

l;d/ﬁl sush instances the fees hersin provided
for suah officers shall not be assessed or ool-
ated,! L2nd 1eg. 2nd C. 8. l931.b

sshould the Distriat Clerk put the 2,00
attorney's rees as part of the oosts?

NO COMMUNICATION 18 fO BE CONBTRUED AS A DEFARTHENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENKRAL ON FIRET APSISTANT
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rihere defendant waives citation and sheritf
perforas no service in the tax suit, shall the
aherlff's ;2,00 fee be nevertheless assessed by

_ the Diastrict Clerk?

in part

"There 1s a contraoct for the colleoction of
taxes in Grimes County, the collector of the
tax wighes the :2.00 attornay's fea assesgsed

and paid to him."™ DI

Artlele 7332, Vernon's Annotated Civil Statutes, is
a8 follows:

"The County or Diatrioct Attorney shsll repre-
sent the Jtate and Oounty in all suits against
delinguent tax-payers, and all sums collected
IhaLl ba paid over immediately to the County Col-

eotor,

"Before filing suits for the reoovery of delin-~
quent taxes for apny year, notice shall be given to
the Owner or owners of sald property es is provided
for in Article 732, of the Revised Clvil Statutea
of Texas, 1925, as amended by Chapter 117, Page 196,
Aots of the Forty-Second Leglslature, Reguler Ses-
alon., The fees hersin provided for shall not acorue
$0 nor shall the various offlicers hereln named be
entitled thereto in any suilt unlesa 1t be proved
that notice has been given to the owner for the
time and in the manner provided by law,

"In all cases, the compensation of gaid Attorney
shall be Two (52,00) Dollara for the first traot and
One {31.00) Dollar for sach additional traot up %o
four ih), but said fee in no case to exoeed FPive
($5.00) Dollaras. And provided, that in eny suit
brought against any individual or corporate owner,
all past due taxes for all previous years on suoh
trast or tracts shall be included; and provided,
further that where there are seversal lots in the
sane addition or subdivision delinguens, belonging
t0 the sane Owner, all said delinguent iots shall
be mede the subjeot of & single sult,

“All fees provided for the officers herein shall
bes treated as fees of offioe and scoounted for as
such, and said officers shall not receive nor retain
said fees in excess of the maximum ocompensation
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allowed pald officers under the laws of this 3tate;
and provided further that the County Attorney, Crim-
inal Distriet Attorney or Diatriet Attorney shall
not be entitled to the feea herein provided for in
instances where such delinquent taxes are oolleocted
under contraots betwesn the Commissioners' Court and
others for the collesction of such taxes, and in such
instances the fees herein provided for such officers
ahall not be assessed nor colleoteds

*The Sherifft or Conastable of the County in which
the suit is pending shall regelve & fee of Two {;2,00)
Dollars in each case whieh wlll cover the service of
al) proceass, and the melling of the property and
executing deeds for same., If, in any suelh sult,
process is issued to be served in Counties other
than the one in which the suit is pending, the
Jheriff or Constaeble serving the same shell receive
a fee of One (y1.00) Dollar in saoh suit for his
services,

"The Distriet Clerk shall recelve & fes of Two
(vR2.00) Dollara in full for als services in each ocase,

"The County Clerk shall receive One (;1.00} Dollar
in full for his services in each ocaase,

*Provided, thet the fess herein provided for in
connection with delinquent tax suits shall constitute
the only fees ithat shall be charged by sald offiocers
for preparing, filing, instituting, and prosecuting
suits on delinquent taxes and securing colleotion
thereof, and all laws in conrfliot herewith are hereby
repealed.”

Art. 7333, V. A, Cs 8., provides:

"Tn ¢ach case such fees shall be taxed as cosats
againat the land to be 8014 under Jjudgment for taxes,
and pald out of the proceeds of aale of saae after
the taxes, penalty and interest due thereon are paid,
and {n no case ahell the Stote or county be liable
thersfor.”

Mt. 7335’ V. A. C- Sl’ 1' &5 fOllWli
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*yhenever the commissioners oourt of any sounty
after thirty days written notioce to the county at-
torney or diatrioct attorney to file delinquent tax
suits &and his failure to 4o so, shall deem it necea-
sary or expedient, said ocourt aay contract with any
competent attorney to enforee or assist in the en-
forcemsnt of the ocollection of any delinquent State
and county taxes for & per cent on the taxes, penalty
and interest agtuelly collected, and said court is
further authorized to pay for an ab®tract of property
asgesned or unknown and unrendered from the taxes,
interest and penalty to be collected on such land,
but all suoch payment and expenses shall be gontine
gent upon the collegtion of such taxes, penalty and
interest. It shall be the duty of ths oounty atsor-
ney, or of the distriot attorney, where there is no
gounty attorney, to asotively asslst eny person with
whom auch contraot ls made, by filing and pushing
to a speedy conclusion all suitse rfor collection of
delinquent taxes, under any coantract made as hsrein
above speciflied; provided that where any dlstrict
or county attorrey shall fail or refuse %o flle and
prosecute such sults in pgood faith, he shall not be
entitled to any fees thersfrom, but such fees shall
nevertheless be colleoted as a part of the costs of
ault and applied on the payment of the compensation
allowsd the attorney prosscuting the sul%, and the
attorney with whom such contrectl hLas been made is
hereby fully empowered and authorized to prooesd
in such suits without the Jolnder and asslstance
of said county or district attorneys.®

Art, 73358, V. A, C. S., provides;

"Seo. 1., No contrast shall be made or entered
into by the Commisgioners' Courts in connection with
the oollsotion oI delinguent taxes where the oompen~
sation under such coantract is mors than fifteen per
cent of the amount colleetsd, Said contract must
be approved by both the Comptroller and the Attorney
General of the 3tate of Texas, boOth ms %o substange
and form. FProvided, however, the County or Distrioct
Attorney shall not receive any compensation for any
services he may render in connegtion with the per-
formance of the contraot or the tazes colleoted
thereunder,

"380. 2. Any oontract mede in violstion of this
Aot ahall be vold."
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ATt, 7332, V. A, C. 3, was last amended in 1931 by the
»2nd Leg., 204 C. 5., p 31, Chap. 16,

Ars. 7335, V. A, C. 3, was lant amended in 1923, Acts
of the 3rd C. S., p 182,

Art. 7332, as amended, is & later atatute than Art,
7335, .

w

It will be noted that Art., 7335, referring to the fees
of dlstriet end ocousnty attorneys, expressly provides that such
fees shall nevertheless be coOllected as & part of the costs of
suit and epplisd on the payment of the ocoxpensstion allowed the
attorney prosecuting the sult, Art. 7332, referring to such
fees, expressly provides that the foregolng officlals "shall
not be entitled to fhe.feeg herein provided for in insteances
where such delinguent taxss are oo0lleoted under contraots be-
twesn the Commissioners' Court and others for the collesetion
of suoh taxes, &nd in suoh lnstances the fees hersin provided
for suoh officers shall not be assessed npor collegted.”

Arts, 7332 and 7335 are statutes in pari materia regard-
inz the assessment and colleetlon of the above meationed fees
for distriet attorneys or county attorneys in deliaquent tax
sults,

It ia stated in Tex., Jur., Vol. 39, p. 253

"It is & settled rule of statutory interpretation
that statutes whioh deal with the same general sub-
Jeet, have the same general purpose, oOr relate %0 the
same peraon or thing or class of persons or things,
are considered as 'in pari materia' (in relation to
tie same matter), slthough they contain no reference
t0 one apother, and although they wers pasped at dif-
ferent times or at different ssssions of the Legls-
lature,

"In order to arrive at a proper construction of a
stetute, and determine the exact legislzative intent,
all acts and paris of eota 1in pari materis will,
therefors, be taken, read and gonstrued together, each
ensgtmant in reference to the other, as though they
wers parts of law, Any confliet batween thelr pro-
visions will be harmonized, if posaible, and effeol
will be glvean to all tae provisioas of each act if

they oan be made to atand together aud heve concur~
rent efficaay.
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"The purpose of the in parl materia rule of
construction 1a to carry out the egislative
intent, by giving effect to all laws and provis-
ions bearing upon the same subject. It procesds
upon the supposition that several atatutes relating
to one subjaet are governed by one spirit and polioy,
and are intended to be consistent and harmonious in
their seversl parts and provisiona. The rule applies
where one statute deals with a subject in comprehen-
sive terms and another deals with & portlon of the
sane subjsot in a more definite way., On the other
hand, the rule is not applicadbls to enaotments that
cover different situations end which were apperently
not intended to be congidered together,”

As heretofore stated, Arts, 7332 and 7335, regarding the
fees of county attorneys, oriminal distrioct attorneys, or dis-
trict attorneye in dellnquent tax suilts, are in pari materia and
it is impossible to reconcile them, as one statute expressly pro-
vides that such fees shall not be amsossed nor collected, and the
otaer expressly provides that such fees shall nevertheless be
collected a2a part of the costs of the sult and applied on the
vayment of the csompensation allowed the attorney. prosecutiog
the suit. The older statute will be held to be repealed by
implication to the extent of the cgoanfliot, Usnder sugh oirouan~
stanoes, 1t 1s presumed that the Lsgislature intended to repeal
all laws or parts of laws clearly inoonsistent with {ts later
Aot. Cenperally apeaking, an Acet that 1s later in point of time
controls, repeals or supersedes sn earlier Aot lansofar as the
two are {nconaistent and irreconcllables, mnd both cannot stand
at the same %time,

You are respectfully advised it is the opinlon of this
departuent that Art, 7332, as amended, a later statute than Art,
7335, repeals or supersedes said Art., 7335 insofar as said statutes
conflict with reference to the assesging and colleoting of fees for
county attorneys, oriminal district attorneys, or dlstrliot attor-
neys in instances where delinquent taxes are collected under
contract between the Commissioners' Court and others, You are
further advised that the fees provided for c¢ounty attorneys,
oriminal dlatrict attorneys, or distrioct attorneys in delinquent
tax suits should not be aasessed nor acllected in cases where
delinquent taxes are colleoted under contragt between the Com~

" missioners' Court and others for the cocllecection of such taxes,
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We now consider your second question regarding the
sheriff's fees in delinguent tax sults, It will be noted
that irt, 7332 expressly provides that the sheriff or the
constable of the ocounty in which suit is pending ghall re-
ceive a fee of 2,00 in each ¢ase wialoh will cover the ser-
vice of all process, and the selling of the property aand
executing desds for same, You statad in‘your lettasr that
the dofendaut walved citation and that the sheriff per-
formed no service in the tax sult. This belng true, it i»s
our opinion that the $2,00 fes for the sheriff or consteble
sbould not be asacssed in this cass, as there was no ser-
vice performed by elther of thea., IV is well eatablished
in this 3tate that before an offlicer is entitled %o receive
fees or ocommissions, recelipt thereof must have been pro-
vided for and the amount fixed by law; and he must have per-
formed the services for whloh compensation hes been spaci-
ried. (3ee Tex. Jur., Vol., 34, p. 522, and the suthorities
cited therein.)

Yours vary truly,

AlTU Y GllwdAl QF T.748
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