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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GROVER SELLERS AUST‘N’ n
) ¥ Avromuev GaENEnLL
4 a3
-4 Honorable Geo, He Sheppard
iy corptroller of Public isocounts
I Austin, Toxas
P pear 8ir: opinien Xo. 0-6
Rey Inher » pax\on intangie
: GelonRthg {0 the estate
! DROE, a8 non=-
j i
oy From your request £or pfinidy, dsted July 1944,
. and other instruments furnishegt state the Yollowing
T facts on whish thia opinion
3 ﬁl - Charles ¥, Jones, a\Bri sy¥ject and a residant
E 1 of kngland, dled on Rov:aber 3, 4 o inheritanss tax
& ¢ report was filed for his Fgxes ef 34, Decsdant's entie
L%, Texas astate was & 5 Jer o:»t intergst\{n a trust set up in
R the will of Morgsn ongs N\resldent of Taylor County,
.. Texas, on 4april . b, w11l Wy’ duly probated in
o Taylor Couniy, andPekay g, WXgeutor and trustee under the
g uill. is s realdent v ALY .
4 ; ' ' pliar, Jones trust, subject %o
% gertaln Jiaitatipnas § nylerial, was to continue for a
. 4 period 4 o4 ] g 2 the testator's death. The trust
I sataty oy 1.9 QL i Texas, money in Texms; #tooks and
A bonds\in Texss odrpoxations, stocks e&nd bonds in corporationu
SN - organixed A& ¢ Okher tharn Texes, United Htates Governasnt
E Bonds, ; agd Bgnk bonds, municipal bonds of oitisa out-

gri sountry bonds, apd & dadt dus the eatate
outaide of Texes. The eertificates of
stoek snd thd bopds (exoept some of the Texas sscurities) were
Physicslly in the ponsession of e bank in New York for convenh-
fience in transfer snd for ssfekesping.

by a debto— re&idipd

- When the inheritonce tax roport for the Chsarles i,
b Jones eatate was filed recently, the stocka wnd bonds of ¢oOre
. & porations organized in states other thas Texas, Unlted States
. Government Bonds, ¥Yedersl Land Benk bonds, aunluipal bonds of
b ¢ltles outside of Texas, forelgn country bosuds, end the debk
5 due the estate by e <ebtor reaiding ocutside of Texas were

1 omittad from the report.

"":A'nou 18 70 BE CONBTRUED AS A DEFARTMENTAL @PINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Your department hae taken the view that Charles H,
Jones' sntire 5 per coent inturest in the Norgan Jones eatats
18 subjeet to lnhoritance tax, regardless of the domiolle of
the corporatlion which issued the bouds and stocks, and re-
gordless of the physioal loocsution of the certificates or other
evidences of ownsrship, «nd you reguest our opinion whether
this position 1is corrsect,

The fellowing 1a the pertinent portion of Article
7117, Ve 4o Co St .

*All property within the Jurisdiction of this
State, real or persosal, corporate or incorporats,
and any interest thorein, . . » » whether belonging
10 inhabitants of this Gtets or totgcrsnna who ars
not inhabitants, regardless of whether such proper
is looasted wtthin or without this State, whioch sh
pass abaolutely or in trust by will or by the laws
of desosnt or dietridution , + . « shall, upoa page
sing t6 or ror the use of any porson, corporation,
or assoclation, be subject to a tax, , + o "

The question of Jurisdiotion to taex property, both
tangible and intangible, has been the subjeot of such Adlise
eussion by the ocourts, and froz time to time the premises on
which such Jjurisdiotion was based have been changed, Finally,
ia Curry v, MeCanless (1939), 307 U, S. 357, 83 L. 4. 1339,
59 3, 0t, §00, 123 Ay Le He i62, Jurisdiotion to tax land,
tangible personalty and intangible persoralty wes placed
squarely on ths protection or benefit theory of taxation as
correlated with the geontrol of the laws of the partiocular
stete ovsr the thing or person taxed,

In Curry ¥, Melanless, docedent, a residenty of Ten-
nessee, transferred eertain stocks and bonde to an Alabsan
trust corporation by trust indsnture, reserving the inoome
for 1life, the power L0 ramove the trustee and substitute an-
Other, the power to dirsct asale and investment of the trust

roperty, and the power (0 dlapose of the trust estate by her

88t will and teetament., Unti)l decedent's dvath VYhe evidenges
of thce intangibles wers locatsd in Alebams ancd the trust oorw

poration administered the trust in that state, 4t her death,

dsgedent exercised the raserved power ©f Sentamentary disposi-
tion, and bequeathed the trust property to the same truntee,
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put changed the g;iginul trust indenturs as to amounte and estates,
peoedent further appolnted Tennessea and Alabana trust companies

- gxecutors ss to the propertles whieh she might own and have the
right to dispose of by will in the respective states, The exeeuw
tors brought suit in the ohancery gourt of Tennsssee against the
tax offioclels of Alebama end Tennessse praying for a deslaretory
Judgnent 0 determine the portions of thé estale taxadble by the
respective states,

The state courts assunmed that the due procsss clause,
as sonstrued by previous ocases in the Supreme Court (Farmers
loan & Trust Co, V. Minnesota, 280 U, 5, 204, 74 L. &d, 371
50 5. Cta 98;: rirat listional Bank v, miﬂ.. Ue Ha 312. %6
Le 56d. 313 2 5S¢ Cte 17’0; Balédwin v, liiluourl. 281 U, Se 586’
Th L. a8, 1056. 50 84 Cte 4365 and others), .forbade both states'
taxing the transfer end that one or the other had to bLe ssleoted
as the situs of the intangibles, The Supreme Court, in an
opinion by Stane, held that Both Alebams and Tennissses had
Jurisdiction, imited by dus process, to impose a death tax
on trounsfer of the intangibles. Jurisdietion to tax was plaged
on the protestion or bdenefit theory. However, tangibdle and ine
tangible personalty were distinguished on the ground that in
the ocase of the former control could be exerted over sad pro-
teotion afforded to the physlosl thing, while in the onss of
the latter the court said (307 U. . at 369}

*Yery differsni conaidsrations, both theoretiosl
and prastical, apply (o the taxation of intangibles,
that is, rights which are¢ not related to physical
things. Sueh rights sre but relatiocnships bDetwesn
persons, natural or corporete, whigh the lew regog~
niges by attaching to them certaln sanctions wnforoe~
able iz ocourts. The power of government ova) them
and the proteotion which it gives them cannet. be
sxorted through control of a physical thing., They
can be made seffective only through control ever and
protection afforded to those persons whose relation=-
ships are the origin of the rights . ¢« « « .

n....

*ij¢re, ror reasons of her own, the testatrix,
although domlelled in Tenneesee una sujoying the
beneflte of Lts laws, found it sdventesgeous O coreate
e trust of intangibles in slabame by vestimg legal
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title to the intengibles and limited powsrs of ocone
trol over them in Alabama. Hub she alse provided
that by resort to her power to dispose of propurty
by will, confurred upon her by the lew Oof the domie
ofle, the trust could be termineted end the property
pase undar the will., ohs thus oreated two sets of
legal rolationships resulting in distinoet intengible
- rights, the OGne eambodled in the legsl ownership by
the¢ alabama trustea of the intangibles, the other
embodied in the equitadble right of the decedent to
control the aetion of the trustee with rospect to
the trust property and to compel Lt to pay over to
hexr the incoms during her life, and in her power
to dispoes of tue properiy et death,

'Q...

*she necessarily invoked the ald of the law of
both states, and her legatees, befors thaey ¢Gan ssoure
- and enjoy the benefits of sucoesslon, must invoke the
law of both,"

It i» svidont that the legal ownership of the Ale-
bama trustee was sufficient to Justify the impoplition of &
tax in that stats, <ven under the o0ld idea of localizing of
fntangibles, it must be gonceded, as Aid Butler in his diesent,
that Alabame had the Jurisdietion to tax on the basis of
*"business situs,”

A pimilar situstion was presented in Graves v, zlljiott,
307 U. 5. 383, 83 L. site 1356, 59 5. Cte 913, and the jurledio~
tion of the State, which was thy slitus of the trust, to tex
wad beyond question, 50 aleo ln & case of property taxi safe
Deposit and Trust Co. V. Virciula, 280 U. <. 83, 74 L. 54, 76,
506ﬁ- Cte 59, 67 4. Le R. 380, Uvwe elmo: 18 Texss Law Review

the proteotion, beneilt and control theory of taxhe
tion of intengldles was reaffirmed by the Suprems Court in
ostate Tax Commission of Utah v, sldrleh, 316 U, &. 174, 80 L.
wde 1358, 62 5. Cte 1008,

50 here, Churles }, Jonea' lnterest in the Xorgan
cones trust is taxable under evither theory. The trust owes
its existence L0 %he lawe of the dtate of Tezxes. Texese law

5% 4
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defines the neture and sxtent of the interest of the benefi-
claries in the trust, Texss law affords proteetion for those
rights. Ceortainly the state hus glven soasihiing for which 1¢
eanl Gemasd & guld pro quo in rsturn,

vader thu other theory, tho logal ownership of the
intsngibles An question by the Tuzas Lrustee glves them e
pupiness situs in Jexns and sublects tham Lo s iuheritence
tax under 4rtiocle 7117, V. s+ Ca 36 Sush intangiblee ere
nproperty within the jurisdiotion of this state.”

You are therefore odvised that Charles H, Jones?
entire fles per cent intoreat in the Morgasn Jonss estate
19 subje=ot to inheritance tax,

We roturns your file herewith,

Yyours very truly,

ATTORNIY Guhiudsl. OF Tuhs

il 2

Arthur i. bioller
ALK/ pw Assistant
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