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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

_ _ : AUSTIN

GROVER SELLERS
ATTORMEY GENERAL

Honorsble J. E. McDonald, Commissioner 046/?7
Department of Agriculture

Austin, Texas

Dear Sir: ‘ : Opinion Mc 0-5147

_  prder £} > atupes (frticles 68~
82, Revised Civi]l Sy »'25, end Article 1034,
Penal Code), providig Mie dotablishment of regulated
areas uithin this : after centein findings and recom- .

" mendations.<f the ¥ : gommmission, upon proeclana-

- tion of Xhe G- ernor \fotAouptiies were duly placed in the
Rio Gr-nde J ey regudated gfea. This proclamation was
duly / ¥ years spor—fmong other things, Article T7h,
Rev1~ed civil YatWses, provides: "Such proclsmation of the‘
Govergor, establ shiyg such regulated zone shall remain in
effect\unt¥ ! Boll Worm Commission shall have certi~

fied thek the ry no longer exists.”

gested form for complaint and information to be used 4in
prosecuting violators, and in the form so.prepared eppears
the allegation- '

., . . end since said proclamation the Piak -
Boll Wornm Cotmission of Texas has not certified
.that the menace of pink boll vorms no longer
xists vithin said aref. .« « o

L .
ca“-M\"‘lI(:A‘I'IQYH 1S TO BE CONSTRUED AS A DEPARTMENTAL OPIRION UNLESS AFPROVED DY THE A TORHEY GENERAL OR PIRST ASSISTANY
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TIVLA . You wish to know whether or not & certificate of
oota your office to the effect the Pink Boll Worm Comuission has
pot, since the Governor's proclemation placing the regulst-
. ed ares into effect, certified that the mensce of pink boll

L - ‘worms no longer exists, would Dbe sufficient to make proof
. | _of the above allegation,

L §
1%
3

The Piuk Boll Worm Act has been considered by the
gar0 COurt of Criminel Appeals in the case of VWilliems vs. Stete,
o : Tex- CI‘. R- SR 176 Sc H- (26) 1770 The constitut*on"
o 'T"fy of the Act ves upheld, but the information in that case
i vas held not to charge esa offense in that 1t alleged & viola-
: tion of @& proclamation of the Commissioner of Agriculture,
‘the Court saying the Commissioner cannof create an offense.
¥o point vas mede on the particular inquiry submitted by you.

Article 3722, Ravised Civil Statutes of Texas, 1925,
reads as follovs- .

1L L | ”The Secretary of State, Attorney General,
- ; Land Commissioner, Comptroller, Treasurer, Ad-
. Jutant Qeneral, Commissioner of pgriculfure,
ol ' Compissioner of Insurance, banxing Commissions-
oo ! - er, and Btete Librarian shall furnish sny person

applying for the same uith a cooy of sny peper

document or record in their ofiices, and vwiin

certificptes under seal certifying to eny fact
. . eontained in the pspers, documents or records of
“l — . thelr offices; and the same shall be received in
g - &xLngngg_1g_gll_Qagﬁﬂﬁlumzniﬁhmﬁbg_ez;s_nala
O o (Emphasis ours)

BN While the Comstltution of Texas (Article 1, Sec.
‘ 10) requircs in all criminal prosecutions that the accuseu
shall be “confronted by the witnesses against him," the
Court of Criminal Appeals has, on at least two occasions, af-
: ! firmed cases wvherein certified coples of documents showing
3 S effirmative facts have been introduced in evidence. BSce
' Boyd vs. State, 214 Tex. Cr. R, 160, 22 3. W. (24) T73% (cer-
- tified copy of charter of e bank certificed by banking commis-
sioner); Ex parte Rhoades, 142 Tex. Cr. R. 632, 155 8. ¥.
{2a) 3 (certified copy of extraditlon papers, certified
by Secretary of State). VWhether the State may prove the
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nepative fact thet there is no record, as in this case, -
is an entirely different matter, and one vhich.ve have not
found to Lave been decided by the Statefs hishest Court
having jurisdiction of criminsl cases.

Fany precedents have been Iound vherein our civil
courts have sustained the general rule as stated in corpus
Juris (22 c. J. 838, 839);

"o prove & fact of record without the pro-
-duetion of the record itself, a duly authenticat-
-ed copy of the record or 80 much thereof as re-
lates to the fact in question is required. A cer-
tificate by a public officer having the lawful

. custody of public records as to sny fact appear~
“ing on the rccords of his office or as to any con-
clusion he may drev from an inspection of the rec-
ords is no{ competent evidence, unless made so by

_ statute. A fortiori the guthoriiy to make certi-~

© fied copies will not asuthorize a certification es
to focts nol eppecaring of record, or improperly
"inserted thereln, or as to the purport of papers
that are missing from the record. 8o, in the ab-
sence. of & statubte, a negative certificate by an
officer will not be evidence of the nonappearence
of a fact on the records or of the absence of eny
entry, paper, or document from the records of his
office, it belng sald that such negatlve proof
requires oral testimony under oath of & search
mades end of its results. o «

Texas Jurisprudence has the folloving statement
(17 Pex. Jur.- €67, § 282);

. "$he fact that there is no record of an in-
strunent may be proved by the testimony of the
officer having official custody of the records,
and must be so proved. Testimony of private in-
dividuals vho have exonined the regords is inad-
nissible for that purpose, The nonexisteunce of a
fact cannot be proved by the certificate of @ pub-
dic officer or board ualess the statute 80 pro-~
vides." .

-
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" In the case of Watson vs. Texarkana Plpe Works
(Texarkeana Civ. App.) 257 8. W. 1003, it was held that a
certificate of the secretary of the Industrlel Accldent
Board that the defendant had not subscribed for insurance
under the Workmen's Compensation Act, nor provided for com~
pensation insurance, nor registered the same with the Board,

- was not authorized by the statute, and was not admissible

to prove the nonexistence of such facts.

Other Texas cases to the same general erfect.
Edwards vs. Barwise, 69 Tex. 8%, 6 3, W. 677; Meyers vs.
Jones, & Tex. Civ. App. 330, 23 8. W. 562; Suithers v.
Levrence, 100 Tex. 77, 93 S. W. 1064; Miller Mfg. Co. vs.
Coleman (Tex., CDmm. App.) 29 S. Y. (2d) 991; Burton vs.
perry, 53 8. W. ; 795; U. 8. Fidelity & Gueranty Co. vs.
Inman, ©5 S. W. 339; World 011 Co. vs. Hicks, 75 S. W.
(24) 905 (certified question on another point) (Com. App. )
103 s. V. (2d) g62.

~ Discussing the rule, Higmore on Evidence, 3rd Ed.,
Vol. V; p. 789, et seq., § 1678, affirms its existence and
says proof of the nonexistence of a record cannot be made
by certificate. At page T5% the author severely criticises
the holdings, saying: YIt vwill some dey be reckoned as one
of the most stupid instances of legsal pedantry in our annals."

-

. We conclude that 1n the present state of our lay

'your certificate that the Pink Boll Worm Commission has not
certified thay the menace of the pink boll worm no longer
- exists in the appllcable counties may be properly made only

by direct testimony. In the case of VWorld 0il Co. vs.
Hicks, supra, the following 1anguege is approved:

*When & party desires to prove the negabive
fact that there 1s no record, he must do so in
the usuval wvay, ~- by the deposition of the proper
officer, or by producing him in court, so that he
may be swora and cross-examlned as to the thorough-
ness of the search made.” .
As the c¢case you mention is a criminal prosecution,
of course a deposition would be unavailable to the State
(Garza vs. State, 43 Tex. Cr. R. 499, 66 S. W. 1098; Stewart
vs, Stote, 26 S. V. 203; Kerry vs. State, 17 Tex. Cr. R.
178, 50 Am. Rep. 122) The Commissioner of Agriculjure,
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being ex-officio secretary of the Pink Boll VWorm Commission
(art. 76, R. C. S.), would be the proper witness by whon to
make the proof nentioned.

Yours very truly
- ATTORNEY-GENERAL OF TEXAS
By 5;%§ii;?645ﬂauz¢ 442243%é221f/ﬂ_
e

njamin Woodall
Assistant
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