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"This is, therefore, to request your opinion
as to whether or not the subaidy payment which
will become operative and effeotive on August 1,
is subject to the SBtate tax levied by Seotion 2
of Artiocle 7057a.

nt X ¥n

Artiocle 7057a, VY, A, C. S. was enacted by the 43rd
Session of the Texas Legislature in 1933, amended by the 43rd
Legislature st its first called session in 1933 and egain
emended at the regular session of the L4th Legislature in 1935,
Seotion 2 of this Article was last amended by Acts 1941, L7th
Legislature, page 269, Ch. 184, Art. 1, Sec. 1, This seotion
of the article is concerned schlefly with the amount of the tax
to be colleoted and the method by whioh such amount is to ve
measursd. A gart of Bestion 2, Article 7057a, V. A. C. 8. is
set out as follows:

*3ec. 2. (1) There is herebdy levied an oce-
oupation tax on o0il produced withia this State o
four and one hundred twenty-five thousandths
(4L.125) oents per barrel of forty-two (42) standard
gallons. 8Sald tax shall be computed upon the total
barrels of oll produced or salvaged from the earth
or waters of this State without any deductions and
shell be based upon tank tables showing one hundred
{(100) per cent of produstion and exact measurements of
contents. Provided, however, that the coocupation
tax herein levied om oil) shall be four and one
hundred twenty-five thousandths (4.125) per oceat
of the market value of said oll whenever the market
value thereof is in excess of One Dollar ($1) per
barrel of forty-two (42) stendard gallons. The
narket value of oil, as that term is used herein,
shall be the astuel market value thereof, plus any
bonus or premiums or other things of velue paid
therefor or whieh such o0ll will reasonably bring ir
produced in sccordance with the laws, rules, and
regulations of the State of Texas.

®(2) The tax hereby levied shall be & liadbil-
ity of the producer ofoil and it shell be the duty
of such producer to keep accurate records of all
oll produced, making monthly reporta under oeth as
hereinafter provided. .

"(3) The purchaser of oil shall pay the tax on
all o1}l purchesed and deduct tax soc paild from pay-

ment due producer or other interest holder, making
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such payments so deducted to the Comptroller of
Public Accounts by legal tender or cashier's cheok
payable to the State Treasurer. Provided, that if
0il produced is not s0ld during the month in whiech
produced, then said producer shall pay the tax at
the same rate and in the manner as if sald oil were
sold,

ol & Bn

As the first step in snawering your question it 1s
necessary t o ascertain the intention of the Legislature. This
the legislature has made easy for us by the simpiicity and
clarity of the la ge it has used in defining the term
;market value of 0il". This definition es quoted in your let-

or:

"The market value of oil, as that term is
used herein, shall be the sotual market value
thereof, plus any honus or premiums, or other
things of valus paid therefor or which such oil
will reasonably bring, if prodused in sogordanoce
with the laws, rules and regulations of the State
of Texes."

would seem t0 be as oclear as legislative language could make
it. It states in sueh a manner as t¢ leave no room for doubt
that ths market price of the o0il, the standard by which the
amount of the tax is to be caloculated, should inelude any bonus
or prenium or other thing of value which the produetion of the
0il brings into the hends of the producer thereof, We believe
that it mey be said with assursnce that it was the iantention of
the Legislature that such a bonus or premium or subsidy as that
pow being pald to producers of oil from stripper wells in the
State of Texas should be inoluded in the market price for the
purpose of caloulating the amount of the tax,

The publicity release from the Orffice of Price Admin-
istration released by the Office of War Informatlion on Thursday,
July 13, 1944, which you attaeched to your opinion request, in
desoribing the plans by which these subsidies were to be paid
and distributed refere to the plan as "this premium payment
plan®, In another paregreph of the seid relesss, in speaking
of the amount to be pald under the plsn, they are called "premium -
payments®. Nowhere in such release is the word "subsldy" used,
but it ie obvious that the plan there outlined is & plan to pay
a subsidy, bonus, or bounty to encourage the production of oil
from minimum production or stripper wells. That part of the
article quoted in your letter and hereinabove, defining "market
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price of oil", uses both the words "bonus"” and "premium” as
items to be inoluded in the market price of oil. In this oon-
nection, however, it 1s proper to oconsider the word "subsidy",
the legal definition of which 1s:

"A grant of funds or property from a govern-
ment as of the state or municipal corporation to
a private persocn or company to assist ln the es-
tablishment or support of en enterprise deemed
advantagecus to the public; a subvention®, 60
Corpus Juris 976, :

a8 synonymous with the words "bonus® ina "premium®,

The amanded act as set out adove employs two bases by
which the amount of the tax to be paid ia to be caloulated, The
first basis mentioned in the aet is "dy the barrel”, and the aot
provides that the sum of 4.125 centa per standard barrel of oll
produesd shall be pald to the State of Texas by the preducer,
and those having an interest in such production for eash and
every barrel of o0ll produced so long as the market priee of oll
shall be and remasin less than $1.00 per standard bvarrel. The
second basis provided by the act used the market price of oil
as the standard for measurement and requires that 4.125 per
cent of the market prige of the oil shall be pald to the Btate
of Texas aB an ocoupation tax by the producer of sush oil, end
those interested in such produotion, when the market price of
01l shall exceod $1.00 per standard barrel.

Where the first of these bases may be employed, 1t
is obvious,that the paymsnt or noan-paymeat of a subseidy can have
no afrffeot 5n the amount of the tax to be pald to the State of
Texas. So long as the market price of the 0il ineluding the
subsidies does not rise above $1,00 per stendard barrel, the
amount of the tax to be paid remalns eonstant with or‘without
the payment of a subeidy or premium. It is only whers the market
price of the oll exceeds one d4ollar per barrel, or where because
of the payment of the subsidy the market price is caused to rise
above one dollar per barrel that it becomes necessary to oconsider
the market price of the 0il in order ¢c arrive at the amount of
tax to be paid. When the market priece of the oll is more thay
one dollar, the legislative formula requiring the tax to be 41125
per ocent of the market price of the oll is used, and sush formula
should be applied to the whole market price inoluding the premiums
or subsldies if any. :

It would be inecorreot to conelude, however, that the
tax based on such a formule 1s aotually a tax on the subsidy itself,
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ev;n tho the sggtl %- 1¥o1:n:g int;:rivénf at th: mnrfut

e, 2n ve 0 ® a -

thﬂnd ron&lzn gn the pro&ueogvl ylns nogg :a§;§g=n 2’:0314
have peid had he not reoceived suoh subsidy. This is s noa-
diseriminatory tax levied by the legislature upon all of the
producsrs of oll in Texas which is ngglied alike to all en-
aaggd in the busineas of groduni 0il in scoordance with a
mathenatical formula whieh makes the smount of the tax vary
in direect rstioc with the market price of the 0il regardless of
whieh producers or what producer receives sush price. The '
peroentage formils is eonsteant and the same for easch producer,
while the market priee for oil and the different slements go-
ing to make up that market price may change from dsy to day,
fron month to month, end, in a case like this where a differ-
entiasl 1a pald upon the less produstive wells, sush price and
the slements making up the price may change from produser

7 producer. But & tux 80 laid and so measured is not a tax 4i-
rhoted at or laid upon & federal subsidy. Nor is 1t a tax up-
on the purchaser of the 0il, who, in paying the subsidiens
herein raferred %o, may or may not be s gontrasctor with the

{ Tedersl Government and may or may not be soting as & federal

: agent or instsrumsntality.

, The view here expreased finds by analogry mueh support
szong the adjudicatsd deoisions doth in stete and federal Juris-
diotion, a few of which are eited herelnafter. Thus we are
brought to eonsider whether or not the State of Texas in collesgt-~
ing this tax may be ssid upon any grounds to be infringing upon

. :?y federal statutory or conatitusional prohibition or limite-
on. '

But first let us digress for e nomsnt to examine
briefly the neture of this form of taxation. The legislature
in enacting it cszlled it an oocupation tax. A '.fai Court of
Civil Appeals in State va. Humphrey, 159 s.w. (24} 163, held
it to de en ccocupation tex., The Suprems Court of Texas in
Jtute vs. Humble Ci) A Rermln‘ coﬂp‘n’, 169 S.¥, (2&) 707.
while not stating specifically what kind of tax that court dcemed
it to be, referred to it repsatedly as a "gross production tax",
and, indeed, the Legislature itaself in Article 6532, V. A. C. 3.
mentioned the sct as the "prosent gross receipts production tax
on orude petroleum”. It should he noted, however, thut Article
6032 wua ensoted by the Legislature prior $o the amendment of
srtlicle 7057a which gave to the aot its present form. While
the Supreme Court of the Jnited 5tates in BeBwige, et al ve,
Sheppsrd, 299 U.5. 33, in bolding this act to be gonstitutional,
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referred in dirferent parts of its opinion to the tax ss "an oc~
cupation tax", & “gross production tax", and an “excise tax".

By whatever name¢ the tax mey beomlled, it 1s sotually, in terms

of eommon understanding, ani by the welght of authority, a tax

on the cocupation of producing oil, & tax pleoccd upon the business
or tle privilege of severing from the ground s natural resource

of the State of Texas.

An exheustive ssarch for presedents bearing upon the su-
thority of a state to collect tex, a part of the measurement of
whioh is a federal subsidy similar to the one under discussion,
uncovered no cases 4irectly in point. The resscon for this seems
to be that the question ie 8o novel that it has not heen pre-
sented to any oourt in the form found herse. The nearest parallel
to such a subsidy is found in an aot passed by the United States
Congress on Coctober 1, 1890, whioh provided that thers ahould be
paid to the producer of sugar of a gertain grade from certain
products within the United States a bounty of 2¢ per pound. The
question whother these bounty provisions were oconstitutional was
raised in the SBuprene Court {n Field wvs. Clark, Ill. 12 8. Ct. 495,
143 U.8. 649, 36 L. E4, 2%4. The Supreme Court refussd to rule
upon the constitutionality of these bounties, and the sc¢t was re-
pealed by Congress two years later. Some state ocourts, however,
bave held siailar sugar dounties to be unconstitutionel under state
constitutions as taking pudlic momey for a private use., This is not
the proper place to raise a question as to the constitutionelity of
the subsidy payments here being considered. 1If, however, they
should be held o be unconstitutionsl, they would then be taxeble
by the state upon the authority of the Supreme (ourt of Uississippi
which held in Chapman vs. State, 179 Kiss. 507, 176 8o. 391, that
payments made to a faraer under the aftoruhrds~hold-uneonstitutional
Agricultural Adjustment sct were proper objects for taxation by a
Missiessippl income tax law.

Any elaim of statutory exemption from texation of the
premium payments would be founded on the authority of the Aet of
January 22, 1932, Ch. 8, Seec. 10, 47 Stat. 9 ss amended by Act
of June 10, 1941, Ch. 190, 55 Stat. 248, decling with exemption
of property of Reconstruction Finance Corporation from taxstion.
The most pertinent provisions of the Act are guoted:

"The corporation. . . shall bs exempt from all
taxation now or hereafter imposed by the Tnited States
« » » Or by any state, county, municipality, or local
taxing suthority. . . .
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*The exemptiona provided for in the preseding
sentenoce with respeet to taxation shall be sonstrued
t0 be ayrplicable. . . . with respset to. . . the
Defense Supplies Corporation. . « "

Whether or not Congress bad the power to exsmpt the pro
erty of thess corporations from tazation by the stater, it was no
ites inteation to Smenpt persons or private gorporstions who might
benefit by receipt of swoney from pq{!ﬁ:&t sade dy such eorpora-
tions. Sueh construetion would,in the final anai::is. impute to
ggnfr-ln an intent to deprive the Federsl Government of the power

. ]

X the property or inocons of private or eorporstions
insciar as fiay might ¢onsist of ghla a.:f%.a ?rou.aunipg-yu-ntc.

| In cases where similar goveramsntal eats ©F sub-
sidies have been made, both the Fedaral intermsdiate gouris and
the Court of last resort have rti.ctcd argunents see¢ t6 prove
analogous premiums or sudsidies in the hands of the taxpayer ex-
empt : es Bros. 8. 8. Co, Ing. vs. Gomm. of Int. Revenue 126
F. 24 725 (Steamship company mail eontrset in nsture of a sud-
sia{)' Baboquivari Cesttle Co. vs. Uomm. of Int., Revemws, 135 F.
24 —1&_{»3:.;. received from Fedaral Goverament under 80il Conser-
vation and Domestic Allotment Aet); Texas and Peecifie Ry. Uo. vs.
United Brates 286 U.3, 285 {amount paid to railroad by Federsl
Government under Jsction 20% of the Traasportation Aet of 1920).

These cases are said to be not in eonfliet with,but
distinguishable from s contrary sonslusion {n Edwards vs. Cuba
Reilroad Company 368 U.S. 628. The line of distinetion is fine
ly drewn amd 1s based upon the definition of "income*, :

ginilear to federal subaidies sre moneys paid by Yede
Govarnment under provisions of Aot for §.x:or 0! t?%.x.n{ of GE:I
%orld Wer. By specifio federal enzotmeant thess payments were
stated by Congress tc b» exezpt from Saxation. svertheless, the
Supremo Court of North Carolina ia Mertin vs. Guilford County, st
al, 158 S.E. 847, and in Lambert vs. Guilford CounSy, 158 S.X. 849,
held thust such exemption 4id not extend to the proeeeds of sald
moneys in the hands of the veterans snd that when the money haed
been paid end the paintirf had scquired full and unrestrioted title
end control thereof, end invested in another properiy, that prop-
erty was texable by the county or state. These eases 414 not reseh
a federal ecourt,

In 1ike manner, proeeeis of war risk insurance by federal
ensctment are spceirioaliy exenirted from taxatlon. But In Re
sohaeffer 130 Mise. 436, 224 N.Y. Supp. 305, 55 A.L.R. 613 it was
bheld that provisions of said sot relsting to the exemption from
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taxation of insuranoce payable thereunder, do not exempt the amount
peid to the estate of the insured rrom the State Transfer Tax, but
the exemption epplies only while suocb moneys are ic the hands of
tne United Stetes, snd does not extend to oover such moneys after
they have motually been peid to the beneficlary., It was further
held thst even if the exemption applied to the proce«ds of insur-
ence in the hands of the beneficlary, it would hot exempt suoh
procceds from the twmansfer tax. The provision exempting property
from taxstion 11id not exempt the tranafer thereof, upon the death
of Shecowner, from the succession or transfer tax, the sexemption
epplying to taxation of the property itself, =nd pot to the excise
or privilege taxes imposed upon the transfer thereof.

If the rirst purchasers of the o0ll under the premium
payment plan, in paying these subsidies to the producer for whioh
they are in turn compensated for the premius payments by Defense
Supplies Corporation, an agenoy of the Federal Government, were
considered thereby to bedcome contractors with the Federal Govern-
ment, they would not, acocording to the most recent ruling by the
Supreme Court of the United Stutes, because of such relationship,
be freed from the erfect of this form of taxation., The tax is not
laid on the purchaser. It is on the producer. If he bups, the
purehaser is required to pay the;purchase price even though such
payment might result in an increase in the cost of sarrying out
his federal contrast.

The United States Supreas Qourt cases expounding this
principle have an interesting history. In 1928 in Panhandle 01l
Company vs. Miasissippl, 277 U.3. 218, the Court in a majority
opinion written by ¥r. Justice Butler held that the Missiesippt
Ocoupation Tax on the sale of gascline measured by the number of
gallons s0ld oould not be collected from a sontrasctor who fur-
nished gasoline to the United States Goast Guard and to a Ysterans'
Hospital becsuze such s tex might place a burden upon a federal
instrumcntality by increasing the sost of the sontraot. In this
6«56 the Court found 1tselfl sharply d4divthded 5 to 4. Mr. Justioce
Holmes wrote one of his great dlssenting opinions in wmich he was
Joined by Xr. Justice Brandeis end Mr. Justice Stone; Mr. Justice
McReynolds filed a2 separute diasenting opinion. Becausze the views
expressed by kr, Justice Holmes later became those of the Court,
we quote here a pert of his dissenting opinion:

"It seeus toc me thut he state court wes right.
I should asey plainly right, but for the effsct of cer-
tain diote of Chief Justice Farshall whioh culminated
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in or ratLcr were Tounded upon his oftequoted prop-

ositivn th-t the power Lo tax is the power to Jdes-

1 troy. .« .« She power to tet 18 not the power to des-

troy while trtig court sits. ., . When the government

' comes iatc a stete Lo purchase, 1 4o not perceive

1 why 1t should be entitled to stand differently from

any oth:r purchaser., It avalls iteelf of the machinery
rurnished by the stets, snd I 4o not sce why it should

not contribute in the same groportion that every other
urchaser gontributes for the privileges that 1t uses,
t has no better or other right to use them than any
one else. The coat of maintalning the atate that

makes the business possible is just as neceasary an
element in the cost of production as labor or oosl.

« +» « I am not aware that tho resident, the members of

Congress, the Judiciary or, to come nearsr to the

case in hand, the Coast Cuard or the orficials of the

Veterans' Hospital, because they are Snstrumentalities of

government and cannot function naked «nd unfed, hithertc

have been held entitled to have bills for food and

slothing out down so fer as their dutehers and tailors

Bave beon taxed on their aales; end I have not lugpouod

that the butohers and tailors could omit from their tax

returne all receipts from the large olass of customers

tc whioh I heve referred. . . ."

On November 10, 1941, in Alabama ve. Xing and Boozer,
314 U.S. 1, 62 S, Ct. &4, the United States Suprems Court im e
unanimous opinion apcclrically overruled Panhandle vs. Migsiasippi,
suprs, and snother ocase based upon its authority end held:

(1) "The comstitutionsl immunity of the United
States from stete taxation s not infringed by the
exsotion of a sales tax, with which the meller is
chargeable but whigh he is required to collesgt from
a buyer, in respeot to msterisls purchased by a oon-
tractor with the United 3tates on & oost-plus tasis
for use in carrying ocut his contract, notwithstand-
ing the eocnomie burien of the tax 1s borae by the
United States snd notwithstanding thet under the oon-
treot, title to such materlals passed t0 the United
%tates on shipment by the seller . . . and

{(2) "The Constitution of the United 3tates un~
aided by congressional legislstion, does not prohibit
nondiscrisminstory state texmtion of contraetors with
the United dtates morely bescmuse bhe bdurden is passed
on egonomieslly, by the terms of the contract or
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otherwiees, as part of the construectisn eost to the
goveranent.”

Jucting from the opinion of the Court:

. “. « o purtiolpents in the present trenssetion en-
Joy only such tex immunity us is afforded by the Con-
stitution itself. . So far as such a nondisoriminatory
state tax upon the contraotor enters into the cost of
the materiasla to the government, that is but & normal
inoident of the organization within the same territory
of two independent taxing soverelgntieca the assert-

ed rlght of the one to be free of taxation by the other
dves not spell immunity from peying the added cost,
atiributedble to the taxation of those who rirst ap-

ply to the government and who have besn granted no

tax immunity. So far as e dirfferent view bhas pre-
vailed see Panhandle Cil Company vs. Nississippi and
Graves va. Texss Company, we think 1t no longser tena-
ble. Seo Metoslf snd Zddy vs. Mitehell 269 U.S. 514;
Trinity Yarm Construetion Company vs. Grosjean 291

UeGe 4663 Jemes va. Dravo Contrecting Company 302 U.S.
134; Helvering vs, Gerhardt 304 U.S. 4LO05; Graves vs,

No Yt 3’06 GOS. Méou

Clossly analogous to this tax upcn the business of pro-
dueing 0:1 in Texas are franchise texes exected by almost every
state ia the Union from domestic sand foreign eorporations for the
privilege of doing business within their respective jurisdleticns.
Sueh franchise texes sre es & rule based upon a legislative rfor-
mule Just as the tax here under dlscussion is based upon a for-
mula, N¥any of the formulas employed ineclude within their standard
of meesurement upon whiech the tax is based, inoome from federal
contracts, funds which are reseived from federal egencies or fed-
ersl instrumentalities, esrnings from federal copyrightes or patents,
and interest on fedorai tax-exenpt bonds or obligationsa. There ias
8 long line of Supreme Court deelisions upholding these various
formns of taxation and holding thet suckh nondisoriminetory tsxation
plans which may include any or all of the above-enumerateld federsl
sources of income within their taxeble bese Jdo not plece any pro-
hibited burden upon the Faderal Goverament und 4o not violate any
ectual or implled provision of the Federsl Comsiitution.

niucetional Films Corporaetion of Americs vs. Ward, 282
Uetie 379 was a case involving a franchise tax, cne of the types
herbinabove referred to, and 1In deolding it the Court lsid down
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the followlng rules:

- 1. uaﬁumin% that fedearsl prope.rty rights snd income
therefromw sre lmmune from etete texstion as instrumentelitics
of the ederel Sovernment the tux here, insofer es measured by
income from the copyright royelties Is not vold a8 & tsx on
rfederal instrumentalities.,

2. The atate power to teX ooOrporste franchiees and
the fmmunity of feders)! instrumentalitiss from taxstion, should
be iiven such a practicel construction se will not uniuly restriet
the power of the governnﬁnt imposing the tsx, or the exerglse of
the Tunctions of the government which may be effect«d by it.

3. There is a logical =nd practioel dlgtinction Letween
the tex luid directly upon all of e class of government lnsirumsn-
talities whieh the Constitution fmpliedly Torblds, snd a tax such
a8 the presont, which can in no cmnse have sny incldence unless the
taxpayer enjoys v privilege whieh {s a proper object of tazation

L] * ] >

In arriving ot the conelusion set out next above the
Court wrote as follows:

*30 rar as it concerns the power of a state t0O
impose s tax on corporate franohises, the problem
hus long ocased to be novel, *#hile this court since
keCulloch vs. Haryland, & #heat, 316, hes consistent-
ly Reld that the nstrumentslities of either gov-
ernaent or the {ncome derived from them ma{ not be
maje the direct objeot of taxation by the o ber, . . .
it hes held with like consistency that the privilege
of exeraising the corpcrate frenohise is no less an
eppropricte object of tuxation by cne government
mercly because the corporate property or aet inoome
whicl: is made the measure of the tax, nmay chance to
include thes obligations of the other or the income.
derived from them. The constitutionecl power of cns
government to reach this permissible obdleot of tux-
ation mey not be curtalled becsuse of the inilreot
effect which the t&x may huve upon the other.

"The precise guestion now presented was defl-
nitely answerzd in Flint ve. Stone~ITraoy Company, 220
J.%. 107, whioh upbeld a federsl tux, levied upon &
gcorporate franchise granted by & sntate, but measured
by the entire sorporate income ‘neluding in that cuse
In¢come I'rox tex-exerpt munielpsl bonie. In resshing
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th:s conclusion, the Court reaffirmed the distinetion,
repeetedly made in esrlier decisions, betweean s tox,
invelid bvecsuss laid 1irectl: on governmental Iinstru-
‘mentelitica orineome ‘ierived from it, end an sxoise
which !» valid beosuse imposed on corporate frunchlises,
even though the corporate proprerty or lncome which is
the messure of the tax embraces tax-exempt securities
or their income. See Soclety for lavings vs. Colte,

6 “all. 594; Trovident Institution va. ¥ess., & “Wall.
611; Hamilton Co. vs. Mass, & %all 632.

"Jpon & like principle other forms of exeise
tax have been upheld, althoigh the statutory measure
of the tax includes securities comstituticnally immune
from any form of iirect texation., 4 stste inheritunce
or a legaoy tex is valii, although nensured.:z the
velue of United Stetes bonds whieh are tran tted.
Tlum:er ve. Coler, 178 U.S. llg. By parity of rea-
soning an inheritance tax may be levied Ly a stats
OR & bQngmt to the United States, U.f, vs. Perkins
163 U.5. 625 end by the United States on a bequest {o
s municipality. Snyder ve. Bettiman, 1950 U.D. 249.
54milarly, staute lawe taxing t0 stockholderz at full
value stock in nstfonel banks, are upheld although
the banks own tax-exempt United Stetes bonds. Van
illen vs, issessors, 3 ‘iall 573; feo. vs. Commissloners,
L Yall. 244.

. *phis Court, in drewing the line whioh deflines
the limits of the powers snd immunitiecs of atats
and national government, is not intent upon & me-
chenionl mpplication of the rule thet government
instrumentalities ere immune rrom taxation, regard-
less of the conscquences to the cperstion of the
government. The Negsessity for marking thoss bound-
urles growg out of our eonstitutions)] system, under
which %ath the Pedersl dnd “tate GCovernment exerclse
thelr authority over one people within the terri-
torisl limite of the suve state. The purpose ls the
pre:srv.tionto ceeh goverament, within 1ts own
sphere of the Ireedom to carry on those affalrs com-
risted to it by the Constitution without undue in-~
terference by the other. HeCulloeh va. Maryland, supra;
The Colleector ve, ‘tay, 11 ~sll. 113, 125; Kailroad
Compeny vs. :eulston, 18 ell. 5, 31; “oulh Cerolina vs.
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United States, 199 U.S. 437; 461; Flint vs, Stone-
Traey Company, supra.”

There is no denying that in some instances the decisions sre con-
flicting. This 18 more true of earlier decisionz than of the later
ones, No area of absolute certainty Is to be found on the border-
l1ine of conflict between the stete and federel Jurlsdictions in
matters of taxation.

However, the weight of authority, reinforced by the dis=-
tinotly discernible recent trend of the Supreme Court to liberalize
its viewpoint towerd simlilar taxatlon plans, upholds the validity
of laws levylng and measuring taxes by the method used by the legis-
lature in its enactment of Article 7057a, V. A, C. S.

You are therefore advised that in our opinion:

l. The Legislature intended to include within the measure-
ment standard upon whioh the tax is based such premium payments or
subsidies as those desoribed in your letter,

2. The state has the power to exaet payment of taxes whioh
ineclude within their measurement formula these premium payments or
subaidies,

3. In providing for such taxation, the state has not ine
fringed upon federal statutory or constitutional prohibitions or
limitations,

Yours very truly

% W ATTORNEY GENERAL OF TEXAS

RFC:BBH

APPROVED

OFINION
GOMMITIXE
(4




