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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

ilonorables Cbel L. iicAlister, Chairman
committee on State Affairs

Jouse of Representatives

forty-ninth Legislature

Austin, Texas

Dear Sir: Opinion No. 0=6168
Re: Constitutionallt

Your letter of Agprlil 27, e opin-
ion of this department aa to ta€ ' ty f House
Bill o, 653 48 as follows:

a8 to the o¥h-
653’ intro-

. A Bill
"To Pe csntitled

“An Aot authorlizing any county, e¢ity or town now
or hereafter incorporated under the gen-
eral laws of this State %o organize,
operate, support and maintain a Board of

NG COMMUNICATION I8 TO BE CONSTRUED AS A DEFARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL ot FIRST ASSISTANT
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gounty Development, Board of Clity Develop-
ment, Chamber of Commerce, or other siamilar
orgenization; authorizing the levy of a tax
for such purposea, provided such tax levy
ia authorized by a majorlity vote of the
wroperty tax paylng qualified voters of
such county, oity or town at aa election
held for auch purpose; and declaring an
8NOIrgency.

P3n IT BNACTLD BY Tl LuGISLATULw OFfF THa STATS OF ThLXASH

~Section 1. Any county, city or town now or
hereefter incorporeted under the general laws of
thia state, may, in addition to ell other powera
now possessed by such county, olty or town undsr
the generel laws of this State, be suthorized by
proper ordinenoce passed by its governing authority,
to organize, operate, support snd maintain & 3Bourd
of County Development, a Soerd of Clty Devslopzent,
Chamber of Commerce or similar orzanization davoted
to the growth, advertisement, development and ia-
provement of seid cgounty, city or town.

*Jec, 2. For tae purpose set forth in Seotion 1,
of this Act the governing authority of suoh county,
city or town is hereby authorized to levy a tax not
exceeding two centa {2¢) on the One Hundred Dollar
valuation of the taxaeble property of such county,
city or town provided such tex levy 1s firat au-
thorized by a majority vote of the property tax
paying gualified voters of the county, oity or
town at an slection called and held for such
purpose as provided by law,

*3ec. 3, The fact that many counties, cities
and towns have no adeguately meinteined and supported
organizations devoted to the growth, advertisement,
development and general improvement of sald countles,
clties or towns and the faet that such an organiza-
tlon would be very beneficial to the growth and
zensral laprovement of counties, cilties and towns
erzates an emergency and an imperative public neces-
sity that the Constitutional Rule requiring bvills be
read on three saveral days 1o esach :louse bhe, and the
sane is hereby suspended and this iot shall take ef-
fect and be in foroce #rom and efter its passage and
it is 3o ensactsd, '
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TOOLVMI TTon AMSKDLIT NO. 1

namend House B1ll No. 653 by siriking out all
below the snscting clause and substituting in lieu
nerenf the following:

m"Jacgbion 1. Any county of this statle, and any
city or town now or hereafter incorrorated undsr the
general lawa of this State, may, in addition to all
other powers now possesded by such county, ¢ity or
town under the general laws of this Jtate, be su-
thorized by proper ordsr passed by the Commissionerts
Court of sueh county, or proper ordinance passed by
the governing anthority of suoh olty or town, to
organize, operate, support ard maintein a Soard of
County Development, a Hoard of City Developament,
Chaaber of Commerce, or similar organlization devoted
to the growth, advertisement, development, improve-
ment and promotion of tha trade and ocommerce general-
1y of euoh county, c¢ity or town.

nae. 2. For the purpese set forth in 3ection 1
of tais Aot, the governing authority of sueh county,
city or town 18 hereby sutiaorized %0 levy a tax not
axceeding two (2) cents on the One Hundred Dollar
valuation of the taxable property of such county,
city or town, provided such tax levy is first au-
thorized by a majority vote of saz property tax
pasing qualified voters of the county, oity or
town at an esleotlon called and held for suoh pur-
pose as provided by law.

"Seg. 3. The fset that many counties, citles
and towns have no adequately wmaintained and sup~-
ported organizations devoted to ithe growth, adver-
tisement, improvemsnt and promotlon of trade and
commerce generally of asid sounties, oities and
towns, and the faot that such an orgenization
would ds very bepneficlial to the growth and gencral
laprovement of countles, clities and townz, creates
an emergency and an imperative publio necessity
that the Conastitutiounal Rule requiring bills to be
read on three several days in each fouse be, and
the same is hareby suspended, and this Act shall
take effeot and be in loroce Iroa and after its
rassage and it 1a 3o ensoted.”
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After carcfully conaidering your reguest in connec-
tion with various proviaions of the Consatitution as asntioned
herein, we cannot categorically answer your questiop as to
the constitutionality of said House Bill No. 653. iHowevar,
there are serious comatitutional questions involved to which
we will direct your attention.

Seotion 1 of Article VIII of tihe State Consatitution
provides in part:

nTaxstion grall heequal and uniform,®
Seotion 3 of Artiole VIII is;

"Taxed =281l ve levisd and collected by
general lawes and for public purposes only."

Section 52 of Article III of the State Constitution is
in part as follows:

"The Legislature snell have no power to
authorize any county, city, town or other
political corporation or subdivision ©f the
State to lend its oredii, or to grant pudblie
money or thing of value in aid of, or to any
individual, aszsociation or corporation what-
BO0BVETy + ¢+ o :

Seotlion 3, Article XI prohibite any county, eity or
municipality from making any appropriation or donation or in
any #ise loaning its credit to eny private corporatioan or
assoclation.

— It will be noted that House Bill Xo, 553 expressly
authorizes any oounty, city or town now or hersafter incorpora-
ted under the general laws of the State to organize, operste,
support and maintaln a Board of County Development, Board of
City Development, Chamber of Commerce, or other similar or-
ganizatlon devoted to the growth, advertisement, development
and improvement of sald county, olty or town. 3Should a county,
city or town atteapt to ald a Chawber of Coummserce or similar
organization acting as ac independent association, such sct
or acts would contravene Seotlon 52, Artiecle IIX of the State
Constitution.

It hag been held by the Suprems Court in the case of
vavis et al va, City of Taylor, et al, 67 S. W. (2d4) 1033, that
a home rule oity had authority to expend funds for the purpose
of advertising.
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48 yuote from the case of Cavis va, City of Taylor,
supira, as follows:

fartiole 8, Section 3, of the Constitution
provides;

"'Tayes shall be levied and collected by
ceneral laws and for public purposes only.!

"It is well settled that municipal corporations
cannct imposes taxes for other than publie purposes,

"The amendment to the chertzr of tne gity of
Taylor set aside certslin funda to be devoted to
tthe growth, advertisement, development, improve-
swnt and increase of the taxable values of sald
oityo'

®"In discussing what is a public purpose, ilo-
wuillin on Nunieipael Corporatioss (24 =d4.) vol. 6,
P. 292, g 2532, zays: 'What is a publioc purpose
cannot be answered by any precise definitlion fur-
ther than to state that if an object is beneflcial
to the inbabitants and directly connected with the
loeal government it will bs considersd a pudlic
purpose,*

" "The Supreme Court of Illinois, in Taylor vsa.
Thompson, 42 Ill. 9, defines a 'tax for corporate
purposes? as follows: 'We may define this phrase
to mean & tax to be expended in a mesnner which shall
promote the general proaperity and welfare ar the

~municipallty which levies it.?

"It would not be of value now to attempt to
thoroughly define or discuss what are publie pur-
poses. NoO exaot definition can be made., 3Suffice
it to sey that, unless a court can say that the
purposes for which publio funds are expended are
olearly not public purposes, it would not be jus-
tified in holding 1invalid a leglslative act or
provision in a oity charter providing funda for
suoh purposes,

"Cooley's Conetitutionsal Limitations {(5th nd4.)
P 155, says; 'But what is for tLe publioc good,
and what are public purposes, and what does properly
conatitute a public burden, are questions which the
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legislature must decide uyon 1ts own Judgment,

and in respect to wnlea it 1s vestod with a lerge
diccretion wialch cannot be controlled by the oourts,
except, psrnapa, where its action is clearly eva-
sive, and w:iere, under pretence of a lawful au-
thority, it has assumned to exerclse oae that ia
uzlawful. shere the power which is sxercised 1is
legislutive in ita caarasctsr, the courts cap en-
force only those liaiteations which the constitu-
tion l.aposes; not those lmplied restrictions which,
resting 1in theory only, the people have been satis-
fied to leave to the Judgwent, patriotism, and sense
of Justice of tnelr representatives,’

"The principsl contention in thies sult is that
it is not a publioc purpose and not a aunicipal pur-
rose for the gity to spend its funds for advertis-
ing the advantages of the city.

"It has generally been held that appropriations
for exhibitions of the resources of & particular
locality at state or natlonal expositions are not
subject to the objectlon that they are not made for
a publie purpose., The Supreme Court of California,
in the case of Daggetit v, Coljgen, 92 Cal, 53, 28 Pp.

51, 52, lh L. He A. 474, 27 Am, St%. Rep. 95, held that
an appropriation for the purpose of ‘erecting.build-
ing and collecting and maintaining an exhibit of
the products of the state' at the Yorld's Feir, Colua-~
blan wxposition at Chicago in 1893, was not unconsti-
tutional on the ground that it was not for a publie
use, The Kentucky Court of Appeals, in the case of
Normen v, Kentuecky Board of Managers, 93 Xy. 537,

20 5. . 901, 18 L. R. A. 556, held that an appropria-
tion to exhibit the resources of that state at the

seme Columbian wxposition was for a public or govern-
mental purpose., The Osupreme Court of Tennesses, in

the case of Shelby County v. Tennessee Centennial
»Xposition Company, 96 Tenn. 653, 36 S. W. 694, 33

Le Re Ae 717, ield that ap exhibitlion of the reaources
of a county at a stave centennlal exposition 1a a
county purpose within the meaning of a comnstitutional
provision asuthorizing taxation for c¢ounty purposes.

In this last c¢case there was an express grant of power by
the General Assenmbly to levy such & tax, e can sse
no material difference in the ultiamate purpose of an
exhibit of the resources of a particular locality at
an exposition and the more modern method of present-
ing the sdvantexes and opportunities of & ocity, oounty,
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.0r state, through nswspaper or ﬁacazine advertis-
ing, and similar cniannels,

"In the recent case 0©f Sacramento Chamber of Com-
nerce v, Stephens, 212 Cal. 607, 299 ¢, 728, the
supreise Court of California upheld a contract of the
oity of Sacramento which provided for the general ad-
vertiasing of the city. The charter of the city of
3aoraxzento specifically provided for the appropria-
tion of the funds of the eliy for sueh purposes, In
the course of the opinion, Chief Justice vaste uses
the following language:

"*In answer to the coatentlon that the coatraot
between the city and the Chawber of Comuerce does not
relate to a public purpose, llttle need be sald., 1In
considering a somewhat similar guestion which arvse
out of a demand on the state controller to pay a claim
sontracted and audited by the California World's Fair
Commission in connection with the construction of build-
ings and the meintenance of an exhibit of the products
of the state of California at the world's rfalr Colum-
blan ~xposition held in the c¢ity of Chicaego, state of
Illinois, in 13893, this court ssid, in Daggett v.
001883, 92 Cal, 53. 57' 28 P¢51’ 52’ ]JJ- Le Re A llv?lb:
27 Am, 3t, Rep. 95, "that what is for tiae publio good
and what are publie purposes 'are questions whigh the
leglsisture muat deocide upon its own Judgment, in rea-
peoct to whioh it is vested with a large dlscretion
which cannot be pontrolled by the courts, excegt
perhaps, whare 1ts aotion is clearly avasive. e
HYhare the power which fa exercised is lecislative in its
character, the courts can enforce only those limitations
which ths constitution imposes; not those luplied re-
atriotions, which, resting in theory only, the people
have been satisfied to leave to the judgment, patriot-
18z, and sense of Justice of thelr representatives,?
Cooley*s,Const, Lim. p. 154."

*rfurtherasore, we are of the view that, by commou
consent, it is now zsenarally nsld to be well within
a public purpose for any given locality to expend
publio funds, within due limitatlons, for advertising
and otherwise oslling attasntion o its natural advan-
tages, lts resources, itas enterprizes, and ita adapt-
ability for induatrial asites, with the objeat of in-
creasing ita trade and ocoimmeree and of encouragiug
people to settle in that pertioular community.' saora-
mento Chamber of Commerce v, 5tephens, 212 cal, 007,
299 P. 728, 730.
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" ewuillin, io his 1932 Cumulsvive Supplenent
to nis work on iwunlcipal Corporaticcs, 4t pages
062, 663, says: ‘'although recent declsions declare
advertising is & public purpose for whioca tne tax-
ing power may be exerclsed, Lo authorize the lovy
of any tax Ior this purpose or appropriate publice
moneys therefor, express grant aust exist, sitier
stetutory or in nowe rule charters.®

"Je have been unable to find any case in tihe
reports 1n whioh there was an uxpress grauat of power
ror the purpose of advertislng, that the court has
1ot upheld the power of the glty to appropriate tae
woney therefor and levy a tax to defray the sxXpense.

"In this case express authority in the poms rule
charter does exlat, and its exercise is not a viola-
tion of any provision of the Constitutlon or the
zeneral laws of the state, and can reasonably be in-
cluded in the geanersl powers aad purposss of the
municipal government."

In the case of iiller et el va, .l Pasa County, 150 3. .
(24) 1000, the Supreme Court held Article 2253b, Vernon's Aznota-
ted Civil Statutes unconstitutioral on the ground that said
statute contravenes provlisions of GSeotion 50, Article III of the
State Constitution. This statute authorized all counties in this
state having a population of not less than 145,000 inhabitants
and not more than 175,000 inhabitants, and containing a aity
having a population of not less than 90,000 inhebitants, ss
shown by the last preceding Fsderal (Census, to levy a tax of
not over {ive {(5) cents on the valuatlion of 100,00 of such
county, for thse purpose of advertising and promoting the
srowth and developament of sald county and its county seat;
wrovided that bsfore the Commissioner's Court of suen counties
sould levy any tax for such purpose, the gqualified tax paying
voteras of the county would have to authorize the Counmissioncrta
court to levy such tax by a majority vote,

It was sald in the case of iLiller et al vs, ol Feso Jounty,
suprea;

"Cur holding thet the Aet is void on the srounds
above stated, renders it unnucessary ror ug to pass
on tne other assignments raised in the briefa. In
this connection, Lowever, we dcem it proper to call
attention to the faot that the case of Lavis v, Clty
of Teylor, 123 Tex. 39, 67 5. w. (24} 1033, relied
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on by defendants in error as authorizing the
exzending of rublic fundes for advertising pur-
noses, dselt with a home-rule oclty and notv a
county, aand that & olty wmay exercise proprietary
functions, whlle a county, as a mere subdivision
of the Jtats, can exercise only covernmental
furctioneg,.™

In view of the forsegolng statement sy tné Suprese Court,
1t is doudtful that the expenditure of county funds for ithe pur-
pose of advertisineg tne county is a sovernmental function, and
that a counsy would bs suthorized tov wake such expecditures.

se also direot your attenvion to the case of Anderson
et al va. City of San Antonio, 67 5. ¥. (24) 1036, whereln the
.upreite Couart held that neither {the charter aor geuneral laws
supowered cohe elty of San Antonio to levy a tax %0 advertise
tne city and that an ordinance autnhorizing suen a tazx luvied
for such purpose was invalid. ,

In view of ths foregoln, suihcrities and aa herstofore
steted, we are unable 10 categorically answer the guestion un-
der consideration., e have called your attention to ccrtain
portions of the bill which are uusiisuable irsofar asz the
congtitutionality of the ict is colieerned.

Tours very truly,
ATTO QLY GuiaRAL 0F TaXAS

L, Dteet thttnnn

AL aldell Villiens
: Aasistant

APPROVED

OPINION
COMMITTEK




