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Honorable Gec, H, Sheppard =
Comptroller of Public Accounts
Austin, Texas

Deay Sirs Opinion ¥o, 0-612'3; ’

_ Re: Interpretation of Sections
5 'and 6 of House B{ll No. 3,
Acts of the. }igth Leglslature,
R. 8., as affected by Arti-
¢le_III, Séction 49a of the
Texas .Constitution,

Your opinion request of February 6, 19.5,
reads as Tollowas -

"Sections 5 and 6 of House Bill No, 3
of the present Sesston of the Legilslature, read
as follows:

"iSec. 5, Amend Section 2 of Arti-
cle 13 of House B1l1l No. 176, Acts of the
Regular Session of the forty-eighth Legislature,
1943, so as to hereafter read as follows}

"iArticle 13. Appropriation and
- . KEEocaEIon.

"15ection 2. Allocatlon. It is
hereby speciflicelly provided that out of the
money appropriated fa the school year of
194, ~-1945 the sum of Nine Million One Hundred
Ninety-one Thousand Dollars (%9,191,000,00)
for High School Tultlon; Severty-one Thousand
Three Hundred and Seventy:; Pollars ($71,370.00)
for the administration of this Act &8s provided,
herein; Twenty-one Thousand end Two Hundred
Dollars ($21,200.00} for the expenses of the
Leglslative Committees, the salary of the Legia-
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tive Accountant, and for such other and necessary
expenses 1lncident to the duties of the Legislative
Accountant. Such Legislative Accountant shall be
paid a salary of not more than Four Thousand and
Two Hundred Dollars ({($44,200,00) per year out of
the sum hereby allocated. Any unexpended balance
under elther of the above allocations-at the end
of elther year of the bilennium mau be transferred
by order of the State Superintendent of ¥ublic
Instruction and :.the approval of the Legislative
Accountant to any allocation herein crested and
set up.'

"'Secg.é. In addition and supplementary
to the funds appropriated by the provisions of House
Bill. No., 176, Acts of the Regular Session of the
Forty~eighth Legislature, there 1is hmerekyy appro-
priasted out of the General Revenue Fund of the State
of Texas, not otherwise appropriated, the sum of
One Million Five Hundred and Seventy-five lhousand
and bighty-two Dollars ($1,575,082.00), or-so much
thereof as may be necessary for the bilennium end-
ing August 31, lQhS, to be allocated and expended
under the provisions of House £5ill No, 176, Acts
of the Regular Session of the Forty-eighth “egis-
lature, and of this Act.’ B )

"The Comptrollerfs certificate certify-
ing as to the funds savallable for the payment of
the appropriastion reads as-follgwss

"1I, Geo. H. Sheppard, State Comp-
troller.of public fccounts dp herehy cer-
tify that the sum of One Million Five
Hundred and Severty Five Thousand . and
Eighty Two Dollars {$1,575.082,00) appro-
priated in the herein House Bill, HNumber
3, is within the amount estimated fo be
available within the affected funds. !

"The unexpended balance of the above
named allocations at the end of the 1943=19L4Y fiscal
year amounted to $1,18l,655,
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"The question before us, at the time we certified

to this bill and it also confronts us now, is

whether the above mentloned mnexpended balance subject
to use for the purposes of this bill under prior
appropriations?

_ Prior to the amendments set forth in your letter,
Section 2 of Article 13, House B1ll No. 176, Acts of the L8th
‘Legislature, R. S., Ch. 373, p. 669, reads as follows:

"See. 2. Allocation, It 1s hereby
specifically provided that out of the money
appropriated for easch gchool year of the biennium
the sum of Five Million Three Hundred Sevety- )
eight Thousand, Four Hundred and Twenty Dollars
($5,378,1,20) 13 hereby set aside for Salary Aid:
Nine Hundred and Twenty Thousand Dollars )
{$920,000) for ﬁigh Schoo% Tuition; Three Millim
Four Hundred and eventy Lollars (*71,370) for the
administration of this Act as provided herein;
Twenty-one Thousend and Two Hundred Dollars
($21,200) for the expenses of the Legislative Com-
mittee, the salary 6f the Legislative Accountant,
and for such other and necessary expenses incident
to the duties of the _egislative Accountant. Such
legislative Accountant shall be pald a salary -
6f not more than Four Thousand and Two Hundred
Dollers ($l,200.00) per year out of.the. sum hereby
allocated., Any unexpended balance under either
of the above allocations at the end of the first
year of the biennium shall be transferred by
order of the State Superintendent of Public In-
struction and the aporoval of the Leglslatlive
Acéguntant to any allocation hereiln created snd set
up .

Section 49a of Article III of the Texes Consti-
tution provides, inter alia, that:. . . .

"Prom and after January 1, 1945, no bill con-
taining an eppropriation shall be considered as
passed or be sent to the Governor for considera-
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tion until and unless the Comptroller of Public
Accounts endorses his certificate thereon show-
ing that the amount appropriated is withln the
amount estimasted to be svelilable in the affected
funds.*

_ Plainly Section 6 of House Bill No, 3 comes

within this provision, and you have made a certification with
respect to the amount therein appropriated. A more difficult
queation is whether the provisilon in Section 5 with respect
to the transfer of unexpended balences is also an appropria-
tion made after January 1, 1945, and hence is also within the
shove gquoted section of the Constitution. It 1s our opinion
that this provision 1s not sueh an appropristion and thet no
certificate need be executed by the Comptroller with respect
to Section 5.

Neither in terms nor in effect does Bection b
of House Bill ¥o. 3 contain an appropriation. On the contrary,
this Sectlon merely provides for the sllocation. of appropriations
elsewhere made for the school yedr of 1944-45. One of the appro-
priations which 1s subject to allocation by Section S is con-
tained in Section b, and, as we have seen, this appropriation
must be and has heen accompanied by & certificate from the
Comptroller, The other approprlatim which is allocated by
Section 5 is contained in Sectlion 1 of Article 13 of Houge Bill
No. 176, and since such appropriation was made prior to Yanuary
1, 1945, it was not and did not need to be accompanied by such a
certificate. The provision st the end of Section 5 relative to
the tranafer of unexpended balances is merely an alternative
method of allocation. This provision 1s no way takes additional
funds which have already been taken out of the Treasury by
Section 6 of House Bill No. 3 and by Section 1 of Article 13
of House ©i11 No. 176 to be expended for purposes other than
those for- which they were initially encumbered.

Consequentl ou are respectfully advised
that the provigion igpsgction 5 of House Dgll_no. 3 with respect
to the tranafer of unexpended balances is not embreced by
Section L49a of Article III of the Texams Constitution, and that

such provision calls for no cergificate from you.

Trusting that the foregoing fully answers
your inquiry, we are

RDM;BT/pam Yours very truly

APPRO FEB 26 1945

CARLOS C. ASHLEY ATTORNEY GENERAL OF TEXAS
FIRST ASSISTANT R. Dean Hoorhead

APPROVED OPINION COMMITTEE-By BWB pggyistant



