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Gtate Bourd of Contral  Re:r Conviets in panitentiaory—

austin, Texis Jurisdiotion of courts
cases of fnsanity; venue

pear uir: and procedure.

wWe have givea careful eonsideration to your lettesr
requasting our opinion, from vhich we jquote the following:

“Mrs. John .oe was 4uly committed %y a s~
trict Court of a rexas oounty to the penitentiary
of Texas, wpon convietion, for a ypenal oifenas, oha
was ¢alivered to the pcnilnnthrr authorities, vho
no« have har in austody.

*"A gounty judge of this 3Stats, curing the tenure
of her eonfinsment 4n the penitcntiary, has received
& eomplaint in lunacy, tried the ease,; and udged
her insans. ‘he em%y Judge nov desires to have the
sheriff of the county in wvhieh she vas found tc be a
lunatie, take har into sustody ant ldeliver her to one
of the 5tate hosyitals ‘or care and treatment.

*"le Aftsr the acbove~nimsd patient and cefendant
had been duly delivered to the renitentiary offiecials
by authority of the judgment of a dlstrict court and
a 1as issued thereunder, and vho 13 new perving a
pe tsra in the smitﬂ:t{e.r}‘, dees any county |
of Tezas bDave the right to aasume Jjurisdietion of ths
ease and try her on a complaint of luncey?

2. In thc event the above-named defendant and
taticnt is duly found b7 a jury im ¢ county dgourt to
¢ & lunatio, would the ccunty judze have the author-
117, in viev of the foregoing judgment of the district
court, ic change the order commiiting her to the cus~
tody of the penitsatiary s:ficlals, and ceuse her, by
his Judgmeant, to be committed to & State hospital o7
the insane."

cles 3<1 and wtt&; .“ﬁr‘&fvﬁﬁﬂ ggoﬁ%ﬂp 2‘2:.‘:‘13533{'“
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anen.ed by the Genersl Laws of tLe Fort d 1slature
1900, Chapter 5oy Seoticns ) and 2, pase 83i 0. L8 ’

“Article 921.  Insanity altsr oonvigsion

"If at mLehu after conviction and by the manner
and nethod as hereinafter provided, it be made knowvn to
the ¢ of the Court in whieh the indictment has deen
returned, that the defendant has become insane, ‘sinoe his
conviction, a jury shall be empaneled as in or&inary N
eriminal cases to try the question of Iinsanity.”

"article Jc2.. ALfidayit ol inasnify.

"Information to the Judge of ths Court as provided
in article 91 of the Code of Criminal Precedure of the
State of Texas as to the insanity of a defendant, shall
consist of the affidavit of the Su-erintendent o} sone
ttate Iastitution for the treatment of the' insane, or
the afridavit of not less than two licensed and regularly
practicing icians of the State of Texas, or the af-
fidavit of the prison physician or vardsn o} the Penal

- Institution vherein the defendant is &in prison, or the
County Health Cfficer of the County vhere the defende

ant vas finally convicted, vhich affidavits, if made,
shall state that after a personal examination of the de-
fendant, it is the opinion of the afffant that the defend-
ant is s, and said affidavits shall, in addition
thersto, set lforth the reasons and the eause or causes
vhich have justified the opinion."

In the ease of MoXibben v. State, 14O Texe Cre Rel, 148
S8eWe(24) 423, opinion rendsred in 1940, it is said:

"Under the prevision of Apticle 921, CeCePey a8
amended in 1931, Acts d Legislaturs, xago 82, Chapter
sh, Vernon's inn. Tex. C.CePe Arte 921, it is contem-

lated that the issue of insanity after conviction should
¢ tried and determined by the District Court in vhich -
the conviction oceurred, :x parte Milliken, 108 Tex. Cr.
Re 121, 499 Sewe 4333 £x parte Lavenport, 110 Tex. CTre Re
326, 7 S.N.(2d4) 589, 60 me.LeRe.1403} Escue v. State
Tex. Cre e 447, 227 Seve 4B33 land ve State, 137 }cx.
CT. K. 486, 132 see(2d) 274y 130 Seds(2d) 298s o o

s & 9

The only case cited in the above excerpt from the McKib-
ben case decided subsequent to the 1931 amendments to the quoted
statutes is Bland v, State. In that cass, Sland had been con-
victed of a felony in tﬁhhggk County. Af!lr his trial and the af-
firmance of his case vas adjudged insane by the County Court
of county. motion ior reh.aring in the Court of Crimi.
nal =ppeals that court held the motion ¢ould not be considered
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beoause filed too late. 3inhe court was also asked to retirs the
case ‘rom the docket because of the insanity of acouseds Ihis
motion was likevise overruled. The court quoted Article %21,
CeCePey a8 alcndciiogrz;a} and cited the il Dav rt and

Escue cases as aut

or the statement that %It has

g:ld that the Dtstr'::t Court in whi;h & defendant was convieted
s g;;}n.ixg Jurisdietion to the fssue of insanity aris
after conviction." ot 7 ins

(Zaphasis ours)

It is clear from the above cases and the edtations there-

in that, as a general proposition, and indspendent of any other
lav un the subject, “the district ecourt in vhich soccused vas eon~

victed has exclusive inrisdiction to try the fasue of insanity
arising after oconviction.”

of the same Legils
supras ¢ rel-r to drticle 3186a, Vernon's annotated Civi

Bowever, your attention is now invited to an enactment
Jature which amended irticles 921 and 922£ CoCoPey
Stat~-

utes (General Laws, Forty-sesond Legizlature, 1931, Chapter 2],

pags 25)9

"Zege 1e When any prisoner eonfined in the State

Fenitentiary boeomes 1nsan;11hn shall be treated by the

prisca paysician at Huntsv

e and shall bde observed by

said physician and the warden of tho Fenitentiaryy and

vhen

in the Jjudgment of said physician or Warcen, sush

convict is $nsane and should be iransferied to one of
the State iospitals for treatment of the insane, then
either sald prison physiefan or suid varden shall go
before ihe County Judge of walker Comty, Texas, and
make affidavit to sald fact, and the Count{ Judge

shall fZorthwicth prooeed to said eonvic

in the same

BARNAY &s other parsons and under the sang rules of 2::—
cedure as apply to tha trial of c¢itizens vho deconms
sane. Jpon trial, if said convict is found to be in-

sine

the County ¢ before vhom he 13 tried shall is-

sue his warrant for traansfer of said oconvict to one of
the Stats Hoapltals for the trcatment of the insane or
other place provi ed hercafter law, provided the pro-
vision 9. this law shall no! apply to yriso-ners under
sentence of :eath and ¢riined within the sState Feniten-
tiary. i

“2eCs £o <he. @ State: Conviety, located on any of

the priscn :ortsy Decomes insane, Re ahall immediately
be transferred t¢> the main priean at ‘luntzvillie for obe
garvati>n and treatasnt.

"Sa@s e <he County Judge and Jificers said

convict shall receive the same fees as allowed by
for the trial o: such cases in the County Courtj but all
costs and expanses incident thereto includicg Court costs
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and eesy, and the oosts of providing the necos~
sary clo! ior the admission of said convict to
& State Hospital rfor the treatment of the insane,
together vith the se of transferring satd
prisoner to such an institution shall be paid d
the menager of the rrison System out of funds al=-
1oved for managemsnt an:i operatien of the Prison

Svatam,.

“Se¢as 4% The headquarters and main o’fices of
the Texas ’rison S{stemz being located at Huntsville,
in walker County, that “Younty is given exclusive ven-
us in the trial of fnsane ceonvicts who are inmates
g; tg; r;:.: Prison System. Aaets 1931, 42nd Lege,y pe

'Y [ L

Is $his airticle so incongruous with the pravisions of
articles 9<1 and 9224 CsCeFey SUPra, as to be ineffective? Care-
ful scarch of the cases falls to diacloss cial determination
ol this question; indeed, we find no case in any appellate ecourt
vhercin the laste=quoted statute has ever bdeen considered or cited.

Upon mature reflection and = diligent investigation of
authorities, we fail to perceive any satisfactory or v &nam
wvhy full fores and effect should be denied to Article 3186a. The
provisions of the Code o: Criminal Frocedure deal generally with
the method and procedure of determining the zanity or in > 4
of accused persons mn_mxxoof a erime, article 3
is specifiec and limited to thoss ¢ after such convietion, have
rln W_mmum excepting prisoners under sen-

ence o a -

Wey therefore, ruspectfully advise you that in our opin-
ion your rtr;t quution'ah d be ansvered as followss

If the procedure outlined in .rticle 3186a, supra, is
folloved, the judge of the County Court of walker County, Texas
does have the right to assume Jjurisdiction of the case mention
by you, and to proceed, unier the provisions of sajid article, to
try the person concerned, on a complaint of lunacy. No other
County Court would have such juriasdiction.

1th reference to your segond question, you are advised
thut the proper procedure to be followed in these cases 1s oute
lined in our o.infon .oe U=e33%:, a co.y of which is encloged here-
#ith. The County Judge of walker County wvould have authority, af-
ter the trial held under the provisions of article 3186a, Vernon's
annotated Civil Statutes, supra, to commit the insane convict to a
State hospital for the insane, but this action on his part would
not be a change of the order of the district court committing the
convict to the penitentiary.

Article 3% of the renal Code of lexas rdada as followss
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"No aet done in a state of {nsanity can be
shsd as an offense. KO person who beComes
sane after he cosmitted an o.fense shall be
’ trhd ror tho mc w!ulo in such oaaditlon. y "]

In 1935 the Forty=fourth Legislature amended Articls
925, Code of Criminal irocedure of sxas, t0 make that «rticle
read as follovs:

“1¢ the defendant Decones sane, he shall be

brought before the Court in whzch hc was Son=
victed or bdefors the District Court in the Coune
ty in vhich the defendant is located at the time
he is alleged to have become sanej and, & jury
shall be empancled in the Court bvafore which such
defendant 1s brought to try the issue of au un-
1ty andu'heistoundtob-um 2 £ T

Ihe unierscored portion of this statute would clearly
indicate that the convict wvho had been declared insane and vhose
sanity becameé restored and it vas so adjudicated, would be re-

- turned to the pentitenti to serve the unexpired portion of the
original sentence of conviction. The action of the eowrt in
finding the eonvict insane after incarceration in the m!tmtiary
would therefore have the sole effect of "suspending” or "gbating"
the serving of the sentence, psnding a restoration of tho 00D~
viot's sanity. ¢ do mot think this vould be "changing the order®
of thc sourt wherein the convict was originally convioted of the

APPROVED SEP 27, 194k Yours very truly,

/8/ .arlos Co uhloy

FIRET ASSISTANT ATTORKLY GENERAL ATTOME LY GaNERAL GF TaX.S
BW/JCPswb By /8/ tenjamin woodall
EhCLOSUR:

Benjamin woodall, .ssistant
This o-inion considered an: spyroved in .
limited conference. ’



