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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon. Murrell L. Buckner, Chairman
Gane, Fish end Oyster Commission
Dallas, Texas

Dear Siri Opinig

Your request for of
been received and careful
followst

question has
ed} seid request deing as

"Hote the 'l received today from
Mr. R, Y. Enx ' the Democratie nomines
for Sheriff of ouNgill note he 48 asking
me about G/ ¥, Aol q p Game Warden, running

piasion, whether anything
fodinson from running for
t0 give up his office as
3¢ in the rece.”

_ . opinion that said question should be answered
in tI or the following reasonst

o 5, Section 23, of the Qomstitutioa of Texes
is as o t .

*There ghall be sleeted by the qualified voters
of eseh sounty a sherifft, who shall hold bis offiee
for the term of two Yyears, whose duties, snd perqui~
sites, and fees of office, shall. be presorided by
the LlLegisleture and vassacies ¢n whose office shall
be filled by the Commissioners' Gourt uasil she next
general eleetion for eounty or Stete offiosrs.”

HO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESE APFROVID BY THE ATTORNEY OENEARAL OR FIRET isaravius
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Article 6865 of Vernoan's Annotated Civil Statutes
of Texas, is as follows:

*The qualified voters of esoh county at easch
general election shall eleet one sheriff for a
tera of two years."

34 Texas Jurisprudsace, Section 1k, pages 341, 342,
is, in pars, &s followss

"Rligibility to office belongs equally so
all perscns not exoluded by the Oonssistution or
statutes, and nos exslusively or speoially te
persons enjoyiang the right of auffrage; and dis~
ability to hold office 1s not to de imposed on
eny eltizen except under esuthority given by law,
The leglslature may nct ehange or add to qualiri-
setions for an offiee, nor take away disquslifies-
tions that are pro:crfbod by ths Gonstitution,...,

". + o The following persons are disqualified.
from holding .any offiee of trust or profit in the
State: perasons convietsd of having given or offered
e bride to procure elsotion or appointment to offioce;
persons who have fought or seat or aeeepted s chal-
lenge %0 flight a duel with dealdly weapons, or who
have knowingly assiszted ia any meanner those thus
offending; eand persons who at any time may have beea
0cllestors of taxes or bdesa otherwise ensrusted with
publis money until they shall have obtained s dis-

" oharge for she smouns of suok eollections or for all
puadlie mcneys with whloh they may have deen entrusted,
The Constitution further provided that laws shall bde
nade to exelude from office persona coavieted of
wridery, perjury, forgery or other hAlgh erimes. , ,"

Artisle 2927, Vernoa's Annotated Civil Stetutes, is
a3 follows; .

"Xo person shall be sligible o any Stale,
county, predines or munieipsl office in shis State
anless he shall deo eligidle %0 hold office under
the Constisution of shis Stete, and unleas be shall
have resided in this Stete for Shas period of twelve
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months and eix meonths ia the eounty, precinesd

or munliolipality, in whioh he offers Almself as

s eandidate, next proooding any general or

speclial eleotion, and shall have bdeen an sotual
bona fide eitizen of saiéd sounty, precinet, or
nunieipality for more than six months. No persom
1neligidle to hold office shall ever have his name
placed uwpon the ballot at any general or special
election, or at any primary election where 0endi-
dates are seleoted under primary sleoction laws of
this State; snd no such ineligidble eandidete shell
ever be¢ voted upon, nor have votes sounted for
him, at any such general, aspecial, or primary eleo-
tion. Acots 1895, p. 81; G, L., Vol,. 10, p, 811;
Aets 1919, p. 17."

Artiole 1, Section 2, of the Comstitution of Texas,
i3 as tollows:

%"All politliocsl power ia inherent in the
people, and all free governments are founded
on tholr authority, and iassituted for their
benefis. The faith of the peocple of Texas
stends pledged to the pressrvation of a repud-
1ieena form of goverament, and, subjeet to this
limitation only, they heave at sll times the
iasliensdle right to slter, reform or abolish
their government in such menner as they may
think expedient.®

Artliele 1, Zestion ), of the Sonatitution of Texas,
is as fellows:

"jAll free mea, when they form a socelal
oompeacs, have nquai righta, and no man, or
set of men, L{s entitled to exelusive seperate
pablie emeluments, or privileges, Bt ia eoa~
sideration of pubiio sexrviees."
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Artisle 1, Section 19, of the Constitution of Texas,

is as follows:

"No oitizen of this “tate shall de deprived
of 1ife, liderty, property, privileges or immuni-
tien, or in any manner disfranohised, exocespt by
the due ocourse of ths law of the land.,”

9, Texas Jurisprudence, Section 116, page 552 is, in

part, as followa: :

*In declaring that no one is eantitled to
exelusive separste pudblie emoluments or privileges,
but in consideration of pudblis services, the eon-
stisution of Texas announces the prineiple of
equality in political rights, and s denisl of all
title to individual privileges, honors and 4is-
tiaotions from the gommunity, exoept for pudlie
aervices., The Supreme Court has sald thet the
provision %e direoted against superiorisy of
personal and politiocal righte, distinotions of
renk, dirth or station, and all olaims of emolu-
ments from the community, by any man or set of
men, over any other eitizens of the atate., It
dooilroa that honors, emoluments and privileges
of a personal and political character are alike
free and open to all the oitizens of the state...”

Article 978m of the Penal Code of Texas is, in part,

se follows:

"fSeotion 1. There is hereby oreated a Division
of the Game, Tish and Oyster Commiasion to be known
and designated as the 'Cosstal Diviaion of Game,
Tish snd Oyster Commisaion.* .

"Se®, 2+ The Gane, Tish and Oyster Commisasion
shall have power and asuthority, and 1% shall bde their
duty to appoint an exsoutive offlicer for the sald
Coastal Division t0 be known and designated as
IDirector of Coastal Division', who shall sot as the
ehief exeoutive officer of the Division under the
direction of said Game, Fish ané Oyeter Commission.
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"The Commission may perform its duties through
paid Direstor of Coastal Division and may deslegate to
him such executive dutiez as s2ld Game, Fish md
Oyster Commisasion deems proper. Provided that in the
ailonoo of the Coastal Director the Commission shall
be empowered to designate an asslistaat 0 perform his
duties. Ssid Direoctor of Coastal Division shall also
have power and authority to appoint Game and Fish
Wardens and other vmployees as ia his discoretiom mey
be deemed neeessery to ocarry out and enforee the laws
of this State, whioch 1% 1s the duty of the Game, Fish
and Oyster Commission to eerry out, execute snd ad-
minister, and to perform all other dutias and servises
authorized and reguired to be performed by saeid Game,
Fish and Oyster Commission, and shall have the power
and authority of other employees of the Game, Pish
end Oyster Commisaion. 3aid Direstor of Coastal Divi-
sion shall serve at the will of sald Gume, Fish and
Oyster Commiasion. The other employeses o} the Coastal
Division shall serve at the will ¢f the Director of
Coasztal Division, . . ."

"9¢0. b The Dirsotor of Coastal Division and
Assistant Direotor of Coastal Division shall each
enter into s good and sufriclent bond in the mm of
Two Thousand Dollars ($2,000) payadle to the “tate
of Texas, t0o be approved by the Geme,Tish and Oyster
Commission, eonditioned upon the faithful performsnoe
of his duties under the law, The premium on suech bonds
shall be palid by the State outs of funds avaliladle to
the Game, Pish snd Oyster Commission. The Direotor
of Coastal Division and Assistant Director of Coastal
Division shall take the Oonstitutional Omth of offioe,
All other employees of the Coastal Division shall
execute @ bond in the sum of Ope Thousend ($1,000) to
be approved by the Direotor of Cosstal Division, paya-
ble to the State of Texas and ¢onditioned on the faith-
ful perfarmance of the duties of his offiee. The Game,
Fiakh and Oyster Oonmission may require any employee who
handles funds delonging %o the Department to fivo a
bond up to as high as Ten Thousand Dollars (§

0,000)..."
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The lstter %0 you from R. D. Eanis of Beeville,
Texas, enclosed with your request for an opianion on this
quesation, contains the steatement that said G. W, Robinson
is, and has deen for the past four years, smployed as boat
oaptain for the Game, Fish snd Oyster Commission, under
J. D. Arnold, who is Direstor of Coastal Operationa of the
Geme, Pish and Oyster Commission; therefore the employment
of said G, W, Robinson somes undsr the provision of Artisle
978m of the Penal Code of Texss adbaove sst out,

There is nothing in eny of the adbove ¢onstitution~
al or statutory provisions that would prevent said &, v,
Robinson from runniag for offlice, or that would require him
to give up his office as Gaxe Warden ia order %o ¢ontinue
in the race for Sherlff of Bee County.

Reference ls made in the letter to you from R. D,
Ennis to Chapter 251, House Bill No. )93, Aots of the 48th
Legislature, Regular Session, pages 375-376, and the oon-
tention 1s mede that suoh dill prohiblits sny edministrative
offiger of the Stete of Texas, with the exception of legla-
lative and Jjudielal officers, members of she legislature
and Tadges of the Courts of Texas, from running for offioce
while holdirg an edministretive office. 1In our opinion,
such law, whioh 1s Artiole 2929e, Veranon's Annoteted Civil
Statutes, would, in no event, be effective here as it was
intended to appiy only to the persons slested or appointed
to st exesutive or adminiastrative publie office in the
State of Texasz for a term of more than two yesrs,

It will be sesn from & reading of Artiocle 978m

of the Penal Oode of Texes, adove set ous, that sald G, w,
Robinson c¢ould not have desn appointed for » tera of morse
than two years as he served only a$ the will of the Director
of the Coastel Division. Artiecle 16, Ses., 30, of the Constitu-
tion of Texas, provides~"that the durasion af 211 offiees not
rixed d»y the Constitution shall never exesed two Years.™ This

rovision has been held %0 apply to & deputy county oclerk,

Donges ve, Beall, Gounty Clerk, et al, 41 8, W, 24, 531.Writ
refused), Therefore, sinoe no provision was made for the
employess of the Game, Fiah and Oyster Commission to serve
pore then two yeers, saild G. Y. Rodimscn could not serve
longer than thet perkod of time without being re-sppolnted,
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Besides, Artiele 2929a, sbove referred to, was held unoon-
stitutionel by the Supreme Court of Texas on Jume 24, 1944,
in the omze of Burrcughs, ¢t al, vs. Lyles, County Chsirmen,
et 21, 181 S. ¥, (24) 5?6, on the following grounds:

*The qualifications for the office of State
Senator are set out in Artiole III, Section §, of
the Constitution. I% was held by this Cours in
Diokson vs, Striokland, 114 Texas, 176, 263 S, W,
1012, that whare the Qomastitution prescrides the
qualificationa for offine, {t 1s beyond the legils-
lative powr %0 eha or adé $o the qualifications,
unless the Constitution gives that pawer. That de-
¢lsion was re-affirmed in State ex rel. Cezdler,
ot al, vs, Court of Civil Appeals, ob al, 123 Texas,
$49, 75 8. W. 24, 253, The statute hers involved
seeks to impose an sdditional fext of eligidility,
other thean whet is presorided by the Jonstisution,
:n a candidate for State offloe, mund for thad reason

t is vold,

"Article I, Seotion 1, of the Oonstitution,
guarantses to all persons squality of rights, This
provision of the Constitution was designed %o prevent
sny peraon, or elass of persons, from being singled
out a8 a apeaial sudjeot for dissriminating or hostile
legislation. 9 Texas Furisprudencs, page 551, 3se. 115,
T™his prineiple of equality elso appllies toppolitiocal
yighta, 9 Texas Jurisprudenace, glgl 552, See. 116.
Unéder the foregoing provision of the Comatisution,the
legislature hes the power to adopt any elassification
it sees fit, provided there is &« reasonsble besis for
such olassifiocstion. Ex perte Faison, 93 Texss Cr. R,
403, 248 8. Y. 34); lessing v. Bughes (Oiv. App.). 244
3, W, 556; Friedman v. Amsrisan Suretvy Oompany of New
York, 137 Texas, 149, 151 8. ¥, 24, 570,

: "The statute here jnvolved purports to apply
caly to 'exedutive or admialstrative' offioers, and
12 the seeond parsgraph exprassly exeupts nwmbers of
the Legislatire end the Judtoiary. The diserisine-
tion is apparent end we can perseive no reecsonadle
beasie for the classificetion. The Aet vioclates the
Constitution, and 1s, therefore, vold,
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"This statute is invalid for other reasons.
It does not contain the ususl olause providing
that if any part of such stetute should be held
invalid, the remainder thersof should be upheld.
Therefore, the Aot muat bBe construed in its en-
tirety. it undertakes to place certaln restric-
tiona other then those presorided by the Constitu~
tion, on persons who desire to sesk cffioe, Thias
cannot be dcne., Also, it eannot de seld that the
Legislature would have passed thls Aot with eer-
tain parts of it omitted, There 1a nothing in
the Aot whioh would Justify this courts %o so
oonatrue is. Sueh construction would result ia
this court's reshaping the entire Aet, and such
& holding would de contrary to well estadblished
rules. Texas-loulislana Power Company vs, City
of Farmersville, (Com. App.), 67 3. ¥, 24, 235;
Davis v. Wallaoce, 2%7 U, S, 478, 66 L, Ba. 325;
Empire Gas & Fuel Compeny v, State of Texes,
121 Texas, 138, 47 S. %¥. 24, 265; Lewis’ Suther-
land's Stat. Con {24 ed.), Vol. 1, 30§; Ruling
CBBQ LBW, VOJ-. 6. po 129' S.°l 1270.

It 18 our oplnien, therefore, that a Garme Wardea
would not have to resign bis position in order to be »
candidats for a county offioe,

Prusting that this setiefactorily answers your
inquiry, we remain

Yours very truly
(414 p ATTORNEY GENFRAL OF TEXAS

By oA . ész'2§;L<v0«cJ§ff
Jam., V¥, Bassett
Assliestant
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