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Honorable Siduney Latham ; I A L
ngoretary of Ctate e
Austin, Texas
Dear <ir: Opiniop-Jo. §-6206

Re: By whdt-teans, if sny,
ma -agndidatna ror Judge
of the ~£:$y— nth Judicial
-\\Distrlct hege ¥Qeir nemes
laced upoa dhe dellot for

/// e ooring generel sleotion,
,rfﬁ\\ snd & related question.,

Your letter of °optem§: ré/’19hh, requesting the

ovinion of this dppar%qpnt ou\&hc quesations stated therein, is,
in part, as rolldwa: \\ ‘\.\\\
wThé Jullge oF. tha 69th Yuaiolel District has
resizned . hia officessinge the primary election
held on Jwly 'R2, 1944, Yhe Governcr Les cace an
apgointment\to‘rllljyb acanoy.

\\v*’
ot o~ "drtioley, Teotdon 12, of the Conatitution,
prof&des,\amond‘QEbeﬁ things:

N n #xppéintments to vecanoies in offices
*\ éleotive by the people shall only continue until
tbexrirat ggneral eleotion thereafteri"

. "&sdﬁﬁing that it will be nececsery for a
Judga %o be slected in the 69th Distriot at the
Ceneral Tlection on MNovember 7th, we find no
provision of the statutes governing the manner
t-at a cendidate for such office may heve his
name appear on the baliot.

"In the 1irht of the above facts, willl you

please advise thls department upon the following
inquiries:

"l., By whaet reans mey a cesndidate
for Judge of the 69th Judlelzl Distriet
have kis neme placed upon the ballot at
the coming General Zlectlon?
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"2, 711l 1t be necessary for such
a candidate to be elected by a 'write-in'
vote only?"

In addition to the facts stated in the foregoing
latter, the records of your offlce rerleoct that Judge:- Jemes
7o Witherspoon was eleoted Distriot Judge of the 69th Judi-
dial Distriot in 1942, After bhis eleotion ip 1942, the term
of office for whioh Judge Witherspoon was elected besan on
Januery 1, 1943, and continued until Japuary 1, 1947. (art.
L929a-1, Vernon's Anpotated Civil Statutes). Judge Witherapoon
resigned his offlce on July 22, 1944, and Honoradble Jobn H.
Aldridge wes appointed August 1, 1944, by the Governor to
succeed Judge Witherspoon.

Teotion 12 of Artiole 4 of the State Constitution
provides, in part:

", . « Appointments %o vagcencles in offices
slected by the people shell only continue until the
rirst general election thereefter.”

Seotion 28, Article 5, of the Jtate Constitution,
provides:

"Yacencies in the offices of Judges of the
cupreme Court, the Court of Criminal Apresls,the
Court of Civil Appeals, and District Courte shall
be rilled by the Goveraor until the next suoceed-
ing general eleoticn; end the vacencles in the
offices of County Judgo and Justices of the Peace
shall be rilled dby the Commissionerst Court until
the next general election for such offices.™

Section 27 of Artlcle XVI of the State Constitution
provides:

"In 8ll elections to f11ll vacancles of dffrice
in this “tete, 1t shell be to £ill the unexpired
term only."”
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Article 19, Vernon's Annotated Civil Statutes,
provides:!

wi1ll wasaanntan fTo eata an Alatunlatdt Al nna
AL TROURINUOLAGE 4ld <y us UL GUiSviave Vaia

" exoevt members of the legislature, shall be filled,
unless otherwise provided by law, by sppointment of
the Governor, whioch appointment, if made during its
sesaion, shall be with the advios and consent of two-
thirds of the Senate present. If made during the
Tecess of the Senate, the sald appointee, or some
cther person to rill such vecancy, shall be nominated
to the Tenete during the first ten days of its ses-
3lon, If rejected, sald office shell immediately
beocme vacant, and the Goverpor shall, witbout delay,
make further nominations untll a confirmation takes
‘Plage. But should there bde no oconfirmation during
the session of the Senate, the Governor shall not
thereafter appoint any person to fill such vaoanoy,
who hea bBcen rejected by the Senate; but may sppoint
gome other person to fill the vacancy until the next
sesaion of the Tenzte, or until the reguler election
to seid office, should it sooner occur, Aprointments
to vacancles in offices eslective by the people shall
only continue until the firsi gsenersl eleotion there-
after,”

The case of Nicks ve, Curl, et al, 86 3. '7. 368, in
construing Artiocle XVI, Teotion 27, and Article 5, Section 28
of the Constitution of Texas, holds in effect that 211 elec-
tions to £1ll vacanocies in en offioce shall be to f1ll the ube
explred term only, and that vacencles in the office of Judge
of the Distriot Court shall be filled by ths Governor until
the aext suoceedirg generel eleotion and the Judge elected at
the general eleotion in 1902 in place of the Judge regularly
elected in 1900, whose office became vacant by death, was
elected for the unexpired tern of the deceased Judge only,and
not for the full comnstitutional term of four yesars,

It 1s our opinion that when Judge Alridge was ap-
nolated to succeed Judge '"itherspoon, his anpointment con-
tinues until the flrst ¢day of Junusry, 1945, spd if a oerscn
is elected st bhe genersl elec¢ticn in November, his term will
becin the first dey of Januery, 1945, and continues until the
first dey of January, 1947.
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Ve have osrefully considered Article 29534,
Verncn's Annoteted Civil Statutes, in connection with
the cuestion®2 under oonsiderztion and it is ocur opin-
lon that this statute has no appllosticn to such queas~
tlons. The queation naturelly arises whether the
statutes or Coaatitution of this State impoze upon any
officiel the duty to call a special election in cases
liks the one here involved. We have failed to find eny
oonstitutional or statutory provision imposing such duty.
Generally spesking, the holding of a&n election must be
based upon suthority oconferred by law. Accordingly, if
officers empowered to order asuch elections make an order
for an election not authorized by the Constitution and
laws of this Ctate for a purpose not reocognized by law
as within their powver, such order and glection are a
nullity, (Stephens vs. Dobbs, 243 8, ¥. 710; Texas Jur.
Vol, 16, page 20).

Judge “itherspoon resigned the office of Distrioct
Judge, as above stated, on July 22, 1944. His resignation
was on the date of the first primary for 1944, therefore,
no person could have flled for the office of District Judge
for the seid distriot under these faets. (Art. 3112, V. A. C.
C.). Apparently, the officlal ballot at the generel election
ocontaelas, or will contalin, no name as nominee for the office
of distriet Judge unless & name o&n be placed on such dallot
before the goneral slection. Generally speeking, the officisl
ballot at the general eleotion should ocontaln the names of
those who have received the number of votes necessery to
nominate, and whose nominetion has been duly made and properly
certiriesd. (Allen vs, Pisher, 9 S, W. 24,73); Couch va, Hill,
10 3. 7, 24, 170).

Article 3165, V, A, C. %,, provides for the msking
of a nomigation by an exeoutive committee when & nominated
cendidate for office deoclines the nomination or dies, and
declares rurther that:

" e ¢« « o executive comritiee szhall ever
have power of nomination, excert where a nominee
has died or declined the norinmtion =2s nrovided
in this article,"
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Referring to the foregoing statute, it 1s stated
in Texas Jurisprudence, Vol, 16, page 90:

*Ths enaotment was deslgned for the protec-
tion of politioal perties and thelr members against
the use of unauthorized authority by executlive con-
mittees, It is to be noted that this provision ap-
plies only where thsre has been & previous nomina-
tion and 8 vaoanoy therein was either by a declina-
tioh or the death of the nominee, An inspection of
the statutes make it manifeat that the Legislature
has onitted to provide any method for the msking of
a perty nominetion for sn office to be filled at a
generel election whers the vaocancy ocours between
the dates fixed by laew for the holding of the primary
elaction and the ensuing genersl election and for
which there has been no previous nomination of &
candidete to he voted upon in the general slection.
Thea failure of the Legislature to act in this respect
does not mesn that a party is without power to make
any nomination when suech & contingency ocoours. For
slthough the lLegislature has power to regulate nom-
inations, it does not have authority absolutely to
prohivit eny Dbminations from belng made, The right
of the party to nominate candidestes exisats and in
the absence of any statutory provisions preseribing
proceduress the right may be exercised in sny manner
agreeable to party usage."

. After carefully oonsidering the case of Gilmore vs
Yapels, et al, 188 S. W, 1037, it is our opinion that the
exeoutive committes for the distriot would have no authority
to nominate under Article 3165, V. A, C. 7.

An inspecti-n of the statutes makes it ranifest that
the Legislature has omitted to provide any method for rmaking
of a party nomination for an office to be filled at the general
election under the ciroumstances herein involved. In answer to
your first question, you are respectfully sdvized that we know
of no way that a person may get hls name placed upon the balla
at the ocoming general election es a candidate for District Judge
of the 69th Judicial Distrioct,



fen., “ldney Tatham, -age 6

Although the Jupreme Court, in the case of
Gilmore vs, "“aples, et al, supra, indicates that the
Lemocratio Ferty of the Distriot is not without suthority
to make a nominetion if such nomination is made under oon-
ditions unregulated by any statute law and in accordanoce
with the "party law®™ snd sgreeedly to "party usage™. In
connection with the foregoing atatement, it is to be polnted
out that we know of no "party law" or "party usage™ regarding
the cuesticns under oonsideration,

"e now consider your second question., 1t is
doubtful whether the neme of the office will appesr on the
cfficial ballot at the generasl election. If the publio gener-
ally xnow, or should know, that an election 1s teking place
fcr the partiocular purpose although & small majority of the
voters vote et 3uch eleotion,by writing deslgnate the office
snd write in a name for such office, 1t may be declared to be
the public will and & valid election, but if 1t appears that |
it wes not generally known and understood thet an election was
being held for the purpose of electing a candidate for the
office of Distriot Judge of the 69th Judliclal Listrict, and
where there was no mention of suoh office on the ballot,some
question a8 to the valldity of the slection might be ralsed.
(“ee Cunninghsm vs, Cueen, et al, 96 3. W, 24, 798),

If e "write-in" vote 1s attempted at the general
eleotion, this opinion 1a not to be construed ss expressing
any ovinion as to the valldity of said cleotion unless and
until said question {s ~resented after the genersl electlon,
slthouzh "write-in" votes are valid gensrslly snd a cendidate
may be elected in this msnner., It 1s t0-béifurther understood
that we express no opinion as to the rightas of the present
inoumbent to "hold over™ untll his suocessor 1s duly eleoted
or appointed and qualified.

Yours very truly

. | ATICRNEY GINFRAL OF TTXAT
By

Ardell ¥illlams
Asslastant
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