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OFFICE OF THE AT'I;ORNEY GENERAL OF TEXAS
. AUSTIN

GROVER SELLERS
ATTORNEY GENERAL'

" Homorable W. P. Hem, .n-. ,
- - County Audltor "
._','-Bupstead, Texas

‘Dear 8ir:

, We Quote as fo
. mﬂviée of this departments

'In reference: to Xhe ot favw, an opin-

ion vendered py ‘thelAttoguey Goderal of Texas .

onJuly 21, 1193# Re 3.\gycl, County Auditor,
" Gregg County aing Rumberel 053 and being on
pege. 282 of /the/Adquad\Opinida Réport of The At-
t:ornezoe fra)’ of Toxasy 1939, \véads as followss

"'Arto D coun.t o) get has been finally
ved by the cqmuizflonsrs® court, the com-
dapat codet. balad pbt be suthorized to -
athe origlah, .b‘:, tinleas the expendi-
8% ot in the-dmsudmsent to the budget
WY expenditures and were caused and
Y a grave public necessity to meet
RE nforeseen conditions which could
gsopfbly diligent thought and etten-
re en included 1in the origiul budget.
. ’ VCA 005t

"rha quut.ton noi arises ss to whether the
comi.auonera' Court has sols authority in de-
termining whether there exists such grave public
necessity, 'cauud by unusual and unforesesn

conditlions, etc.'

NO COMMUNICATION IS TO BE CONSTRUEE AS A DEFARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



Honorable W. P. Herms, Jv., page 2

- "Po use & specific example, assuming the
following spproved Budget Allotmeants for Reoad
and Bridge PFund:

1984 Est. Spent Unspent
Budget Ex~ to Balance
psaditures Date
. Frecinct No.l
I. MAINTENANCE : -
Earth and Gravel Roa

iai Vages $5000 : $3000 $2000
b) Materials and -

supplies 30060 - 1000 2000

- .{e) Equipment op-- |

- - eratioa 2000 : 900 1100

II. CAPITAL OUTIAY
¢ New. Construc-

- tion Houne Hone None

2. Puychase of : . ' .

. . Equipment Nome Kone None
TOTAL - i . $10,000 $%,900 $5,100

. "Under thes Bugdget set up and approved as
above, there i3 no-budget funds set up for !Pur-
chase of Equipsent?,. . All machinery is actually
in operating condition.  However, let us asasume
that Commissiocnerst Court, by order, declares
.an emergency, oxrders budget ameunded to purchase,
‘for cash, other equipnent, either replacing
present equipment, or an sddition to present
equipment. Ve assume .that expenditures at end
of Budget year would be $15,000 instead of Bud-
geted $10,000,

“phe ebove case is taken ounly for the por-
pose of 1llustrating the fact that no actual
emergency does exist vwhich ‘could not have been
foreseen etc.,' and that such act by Coumission-
ers' Court vas clearly for the purpose of cir-

cunventing the Budget limitatlons.

"If commissioners! court can so act, and be
within 1ts legal authority, and if that body 1is

64



- Honorable W. P, Herms, Jr., page 5

the sele judge in dstermining vhether such emer-
gency exists, then, in practice, commuissionera?
court can circumvens budget uts.ons at al-
uose any tine it duiru. X

: "3ince the coanty Auvditor is charged vith
‘the general oversight of County finances!, I

need your opinion regarding my duky or authorxt:'.

a8, Oouaty Auditor, resnrd!.ng this matter. -

S 'au-x-uum I md‘ your opauon on tho
tououm qmsuoug )

- "1.- Por the- purposu or mndlng the Budget,
.o does Comissioners' Court have sole asuthor-
ity in determining vwhether such emerhenc

‘conditions exist.as set out 1n Article 609a -

. V.A.W;Saf .

.22, - Vnat-1s. the duty and authority of County
Auvdisor .in regard to the facts of whether .
_-or not such emergency exists? . ;

"3. When 1t is clearly apparent that such emer-
gency order of .the Conmissionerst!. Court .
asending sald Budget, is done for the solo
purpose of eircumventing Budget limitations,
then, and under those conditions, does
-county Auditor have the snthori.ty to retuu
_ to rocognue amh budget . mnt.? :

", n’ youwr ensver to No. 3 sbove 1s. 'xo‘ then
: -+ vhat remedy can be had to prevent such
- ‘getion, and what is Auditor's duty regard-
ing such remedy?

: “): ohnl grutly appreciate your opinion

regardins this matter, since same will determine

the probadly future practical effectiveness of
the Budget law in:this County.

®* & » @
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For ansver to your firast question, ve enclose a
copy of owr opinton Ho. 0-1022, ruling thet uander Article
689a-11, the Cosmissioners' Court L8 the sole agency hay-
.- ing the disoretionary power to determine the existence of
such facts as would constitute an emergency Jjustifying a
budget amendmenst. |

o Answering your third question, we advize that if
‘the Commissioners® Court has acted fraudulently or has ar-

bitrarily deelared the axistence 0of an emergsncy when none

- in faot exists, and suwsh action on the part.of the court
vas taken for the sole purpose of evading and circumventing

.the law regulating budget amendments, then you would be

- remlss in-your duties as an officer if you did not take

- appropriste astion to protect the county funds. .

. Your second and fourth questions relste to your
povers and duties under such circumstances in controlling
the fiscal affafrs of the county. Article 1651 makes it
. your duty to"see to the strict enforcement of the law gov-
ernilng cownty finances." %his would certainly include the
duty of enforcing the terms snd provisions of ths county
budget. :

_ Artiele 15660 provides that no claim, bill or ac~-
count agsinst the county shall be allowed or paid until
it has been examined snd approved by the Auditor. He 1s
prohibited by Article 1661 from auditing or approving any
such claim forr the purchase of supplies or materials for
the use of the county or any of 1ts officers unless all re-
quirements of law are complied with, Aad finslly, Article
1661 provides that all warrants oa the couaty treasurer, ex-
¢epi varrants for jury service, must be coumtersigned by
the county auditor.

Your remedy under the law, where the Commissionerst
" Court should act illegally in amending the budget, would

be to refuse to audit or epprove claims filed under the at-
tempted amendmsnt and to refuse to countersign warrants on
the county treasurer sgainst funds unlavfully set aside for
the purpose.

Ve wish it distinctly understood that we sre not
expreasing any opinion on whether your hypothetical statement
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of facts, abseut your own counclusions, would amount to an
illegal abuse of discretion ou the part of a Commissioners?

Court. REagh case arising must be Judged by its own partic-
_ular faoks. =

,:(f' B Very truly yoars

Asaistant

APPROVI

OriINIDI
COMMIIT

wrbler”



